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STATEMENT OF QUESTIONS PRESENTED 


1. Are the housing regulations of the District of Columbia based 
upon statutory authority ? 


2. Where Appellant appealed from a denial of a request for vari- 
ance by the Department of Licenses and Inspections, and where the Board 
of Appeals and Review, on an original hearing and on a rehearing, affirmed 
the denial of the variance, and where such transcripts were unavailable be- 
cause of a defect in the mechanical transcription, should the District Court 
remand such cause to the Board of Appeals and Review for a new hearing 
and use the transcript of the new hearing before a different Board as evi- 
dence in the District Court in a pending cause, particularly where the rea- 
sons for the determination on the new hearing were different from the de- 
cision on the original hearing? 


3. Was the exclusion of testimony as to the hearing before the Board 
of Appeals and Review admissible in lieu of a transcript of such proceed- 


ings, where such transcript was unavailable through misadventure (when 


the recording device used by said Board of Appeals and Review failed to 


function)? 


4. Where a variance was sought from the action of the District of 
Columbia requiring the raising of a pipe, on the grounds that it was im- 
possible to raise said pipe, was the District Court in error in determining 
that although the pipe could not be raised, the location of it could be changed? 


5. Should the housing regulations be applied to areas which are not 
slum areas or blight areas ? 
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Statement of Facts 
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Argument: 


I. The Housing Regulations of the District of 
Columbia Are Not Based Upon Any 
Statutory Authority 
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The Housing Code Is Applicable Only to 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Appellant brought action to enjoin the enforcement of one of the 
housing regulations, asserting that in May of 1960 he received an or- 
der from the District of Columbia to raise a pipe in the basement 
apartment to a height of at least six feet eight inches. 


Because it was impossible to do this he took the necessary steps 
to appeal to the District of Columbia Board of Appeals and Review, 
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and finally, on November 2, 1961, an order was issued on the rehearing 
of the appeal sustaining the order. 


He brought the current action asserting that the housing regula- 
tions were not based on statutory authority and, even if they had been 
based on statutory authority, they would apply only to slum or otherwise 
blighted property. As an additional ground he asserted that at the hear- 
ing it was clearly shown that the pipe physically could not be raised, and 
therefore the original order was capricious and arbitrary. To this com- 
plaint the District of Columbia answered in what amounted to a general 
denial, but asserting that the regulations were promulgated under statu- 
tory authority. The District of Columbia did not cite the Code provision 
upon which it relies. 


At the pretrial the District of Columbia, being required to state its 
statutory authority, relied upon Section 1-226 of the District of Columbia 
Code (1961 Edition). 


After the trial the court dismissed the complaint, and Appellant ap- 
pealed. This Court has jurisdiction of the appeal under Title 28 of the 
United States Code, Section 1291. 


ASSIGNMENT OF ERRORS 


1. The housing regulations of the District of Columbia are not 
based upon any statutory authority. 


2. In the court below, where Appellant was appealing from the ac- 
tion of the Board of Appeals and Review, and the District of Columbia 
was unable to present the record of such proceedings before said Board 
of Appeals and Review, it was error for the court below to remand said 
cause to said Board of Appeals and Review, in order for it to hold a new 
hearing. It was error for said lower court to consider the new hearing 
as a substitute for the original hearing. 

3. When the Appellee was unable to comply with the pretrial or- 


der to furnish a transcript of the proceedings before the Board of Appeals 
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and Review, then secondary evidence should have been permitted to 
prove what had happened before the Board of Appeals and Review. 


4. Where the first Board of Appeals and Review affirmed the action 
of the District of Columbia in requiring the raising of a pipe, it was er- 
ror to consider the results of the appeal on remand where the Board's 
requirements or determinations were different. | 


5. The housing regulations, even if based upon statutory authority, 
should have been applied only to slum areas or areas which were blighted. 


6. The trial court's finding was not based upon any substantial evi- 


dence. | 
| 


STATEMENT OF FACTS : 


Appellant was the owner of an apartment house at 2523 14th Street, 
N.W., in the City of Washington, District of Columbia. Appellant at all 
times material held a certificate of occupancy for use af the building as 
an apartment house. He also at all times material held a license to op- 
erate an apartment house on the property (App. 5, 6). At no time was a 
question ever raised about the licensing of this apartment house (App. 15). 


In May of 1960 Appellant was notified by the Appellee that the base- 
ment apartment in the building was in violation of the Housing Code. Al- 


though the ceiling height was seven feet eight inches, there was a pipe 
attached to the ceiling, and the space between the floor and the lower por- 
tion of the pipe was only five feet nine inches, which was less than the 
required height which should have been six feet eight inches. 


Because the basement and the pipe had been in existence for more 
than twenty-five years, Appellant applied to the Director of the Depart- 
ment of Licenses and Inspections for a variance, and this was denied and 
the Director ordered the Appellant to raise the pipe to a height of atleast 
six feet eight inches. It was a physical impossibility to raise this pipe 


because of the physical facts, and the Appellant thereupon appealed to 
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the District of Columbia Board of Appeals and Review, and had a hearing 
in which the order was approved, and then a rehearing in which the or- 


der was again approved. 


Appellant then filed suit in the United States District Court for the 
District of Columbia, and the case came on for prefrial and was pretried. 
At the time of the pretrial the District of Columbia did not have its trans- 
cript of the hearings before the Board of Appeals and Review, and so it 
was stipulated (App. 8) that the transcripts of the hearings when reduced 
to transcript form would be admitted in evidence without formal proof, but 
they were to be initialed by both parties. After the pretrial — but before 
the trial — the District of Columbia filed a motion (App. 8) to dismiss the 
complaint because there had been a mechanical failure in the taking of the 
hearings, and it therefore did not have a transcript to furnish to the court. 
Although the motion was opposed by the Appellant who desired to proceed 
on the record as might be proven by testimony, the District Court ordered 
proceedings all stayed and remanded the case for a de novo hearing to be 
conducted within a short period. A new hearing was held before the Board 


of Appeals and Review and a new record was made, and this record was 
submitted to the court at the trial in lieu of the first hearing. In this new 


hearing the Board found that it was impossible to raise the pipe, anda 
solution different from that which the Director had insisted upon was then 
ordered. In other words, instead of raising the pipe the District of Col- 
umbia ordered the pipe removed from the apartment. 


With the case in this posture it came on for trial, and the District 
of Columbia conceded that it did not limit its enforcement to houses which 
are slums or otherwise blighted, nor did it limit its enforcement tohous- 
ing in areas which were deteriorating or in danger of becoming slums or 
blighted areas; and in fact it conceded that it did not limit its enforcement 
of the Housing Code because of the type of housing, and that in this case 
it was not talking about whether or not a license had issued (App. 15). 
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The court reached the conclusion that there was statutory author- 
ity for the housing regulations, that it was proper to consider the re- 
hearing after the suit had been filed in determining the issues in the 
case, and that the Housing Code was not limited to housing in slum or 
blighted areas. 


SUMMARY OF ARGUMENT 


Appellant contends that the District Commissioners had no statu- 
tory authority to promulgate housing regulations to apply to existing 
housing as distinguished from housing newly created. 


Appellant says that the District of Columbia Code, Section 1-226, 
did not provide any statutory authority for the housing regulations; that 
the District of Columbia Commissioners are mere agents of Congress, 


and have only such authority to promulgate regulations as the Congress 
has specifically vested in them in any given field; that the Congress has 
exclusive legislative jurisdiction over the District of Columbia; that, 
while the District Commissioners may make prospective police regula- 
tions, they must be reasonable and usual; and that the housing regulations, 
retroactive in their application to existing buildings, are not usual or 


police regulations. : 


The contention by the Appellee after the pretrial of the cause that 
‘there is statutory authority for the housing regulations, as found in the 
District of Columbia Code, Section 47- 2345, is unrealistic and not sound. 


When the District of Columbia was unable to furnish a transcript of 
the appeal hearings, then secondary evidence as to what had taken place 
at those hearings should have been offered, and there is no support in law 
for a remand of the case to have a new hearing before a different Board 
as a substitute for the original hearings. 


Appellant further asserts that when the District of Columbia or- 
dered him to raise the pipe, and such action was impossible, it should 


have determined that Appellant's position was correct and issued a new 
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order, and should not have attempted in the middle of the contest to 
change the requirements without administrative proceedings correctly 
asserted. 


The Preamble of the Housing Code clearly demonstrates that the 
Commissioners were acting only in the slum areas or blighted places, 
and the attempt to apply such limited regulations to all housing in the 
District of Columbia renders each such attempted act invalid and void. 


ARGUMENT 
I 


THE HOUSING REGULATIONS OF THE DISTRICT OF COLUMBIA 
ARE NOT BASED UPON ANY STATUTORY AUTHORITY 


Section 1-226 of the District of Columbia Code, 1961 Edition, pro- 
vides: 


"§1-226. Regulations for protection of life, health and property. 


“The Commissioners of the District of Columbia are 
hereby authorized and empowered to make and enforce all 
such reasonable and usual police regulations in addition to 
those already made under sections 1-224, 1-225, as they 
may deem necessary for the protection of lives, limbs, 
health, comfort and quiet of all persons and the protection 
of all property within the District of Columbia. (Feb. 26, 
1892, 27 Stat. 394, Res. No. 4, §2).” 


The Preamble to the Housing Regulations (Section 2101, provides 


The Commissioners further find and declare that the 
aforesaid conditions, where they exist, and other conditions 
which contribute to or cause the deterioration of residential 
buildings and areas, are deleterious to the health, safety, 
welfare and morals of the community and its inhabitants. 
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"The Commissioners, accordingly, promulgate these 
regulations for the purpose of preserving and promoting 

the public health, safety, welfare, and morals.” 

The inescapable conclusion from reading the Preamble and the 
District of Columbia Code provision is that the housing regulations were 
based upon the apparent authority given the Commissioners under Sec- 
tion 1-226 and upon no other Code provision. It will be noted that the 
housing regulations are made to apply under Section 2102 to all premi- 
ses or parts thereof occupied, used, or held for use as a place of abode 
for human beings. | 


This Court should first consider the basis of the Commissioners’ 


authority to promulgate housing regulations which are, in terms, appli- 
cable to existing buildings and are therefore retroactive in effect. 


We submit that, before we consider the specific statutory authority 
claimed by the Commissioners, it would be well to note that the Congress 
has exclusive legislative jurisdiction over the District of Columbia; and 
we also submit that the Commissioners are mere agents of the Congress, 
and have only such authority to promulgate housing regulations as the 
Congress has specifically vested in them. The problem of the Commis- 
sioners being agents only already has been adjudicated by this Court in 
this case of Patrick v. Smith, 60 App. D.C. 6, 45 Fed. 2d 924 (1930). That 
case involved the Public Utilities Commission, and this Court stated that 
the Congress of the United States exercises exclusive legislative powers 
within the District of Columbia, and quoted from a decision of the Supreme 
Court of the United States, District of Columbia v. Bailey, 171 U-S. 161, 
43 Law Ed. 118. The Supreme Court had noted that the District Commis- 
sioners are merely administrative officers with ministerial powers only. 
The Supreme Court had said: 

"The sums of municipal powers of the District of 

Columbia are neither vested in nor exercised by the Dis- 

trict Commissioners. They are, on the contrary, vested 

in the Congress of the United States, acting pro hac vice as 


the legislative body of the District, and the Commissioners 
of the District discharge the function of administrative of- 
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When the instant suit was filed the District of Columbia answered 
the suit but did not cite in its answer the statutory authority it relied 
upon (App. 4, 5). At the pretrial of this cause the District of Columbia 
was required to state the statutory authority upon which it relied, and the 
Corporation Counsel on behalf of the District of Columbia asserted that 
it relied on Section 1-226 of the District of Columbia Code (1961 Edition) 
(App. 7). It is true that later in the proceedings the District of Columbia 
attempted to say that it also relied upon Section 47-2328 of the District 
of Columbia Code. | Later herein we will discuss the impossibility of any 
serious contention that such section could be relied upon in this case. 
Section 1-226 which the District apparently relied upon in promulgating 
the housing regulations merely authorizes the promulgation of reason- 
able and usual police regulations. There can be no Serious doubt but that 
the said housing regulations are not reasonable and usual police regula- 
tions, especially since they are retroactive in their application to existing 
buildings. 

Mention has been made from time to time of Section 1-228 of the 
District of Columbia Code. This section provides that the Commis- 
sioners may make'and enforce building regulations for the District. The 
section does not, in terms, authorize retroactive regulations. There is 
no legislative history indicating such intent on the part of Congress. To 
the contrary, it clearly appears that Congress intended the building regu- 
lations to be prospective rather than retroactive. The history of the Act 
shows that the authority to make building regulations was attached to 
legislation relating to the sale of coal in the District of Columbia. No 
one can doubt but that the Congress in dealing with the sale of coal was 
looking to prospective acts and not retroactive acts. The authority for 


promulgating building regulations appeared immediately in the wake of 


a provision for the sale of coal and was not even a separate paragraph 
or sentence, and there can be no other conclusion drawn but that the 
same intent existed as to the building regulations authorized as that 
involved in the sale of coal. 
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Each time this question has been raised in the lower courts, cases 
are cited from other jurisdictions, and we point out to the Court that 
these cases are not authority even though they hold that building regula- 
tions may be retroactive — even in the absence of specific authority to 
make them so — because in each instance the building regulations were 
a legislative act of a true legislative body, as distinguished from a body 
such as the Commissioners of the District of Columbia, who are merely 
agents of the Congress. In the case of the City of Seattle v. Hinckley, 
40 Wash. 468, 82 P. 747, the court said, at page 748: | 

" ... It may be conceded that the fundamental rule 

of construction of statutes is that they should not be con- 

strued to be retrospective unless the retrospective intent 

is expressed or can be plainly gathered from the provisions 

of the act...” 

We safely say that no such intent on the part of the Congress can be 
gathered from either Section 1-226 or Section 1-228. On the contrary, 
we submit that Congress has always been jealous of its legislative au- 
thority, and has retained such authority except where it expressly 
vested the same in the Commissioners; and the courts have recognized 
this and have uniformly held that the Commissioners have no such 
authority unless specifically delegated by the Congress, and have always 
held that there will be no implication of a delegation to the Commis- 
sioners of authority to regulate in any area where Congress itself has 
acted. Coughlin v. District of Columbia, 25 App. D.C. 251. 


In the Coughlin case, supra, Snow removal regulations were pro- 
mulgated by the Commissioners, and the Commissioners as authority 
for such promulgation relied upon Section 1-226 of the District of 
Columbia Code. The Court held: | 


"These repeated attempts at legislation, however in- 
effectual in their result, are sufficient to show that Con- 
gress reserved this subject (snow removal) for itself, and 
did not confer upon the Commissioners the power to regu- 
late it." | 
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It seems clear — and is earnestly submitted — that neither Sec- 
tion 1-226 nor Section 1-228 was intended to vest in the Commissioners 
authority to promulgate retroactive housing regulations of the type 


herein in question. 


There are two sections of the District of Columbia Code which do 
allow regulation of existing buildings. These sections are 5-302 and 
5-317, and the Court will note that in these statutes the Congress 
expressly Said: 

". . . building already erected, or which may hereafter 

be erected...."” (5-302) 
and 
". . . building now existing or hereafter erected .... 
(5-317) 

The absence of such provisions in Sections 1-226 and 1-228 cannot be 
ignored. As a matter of statutory construction it is pointed out that when 
Congress wanted to confer upon the Commissioners the power to pro- 
mulgate retroactive regulations, it said so. In the two aforementioned 
sections those fields which were to be regulated were expressly laid out 
and did not include housing regulations. 


It was under these sections of the Code — 5-302 and 5-317 — or 
their statutory predecessors — that this Court correctly decided the 
case of Hill v. Raymond, 65 App. D.C. 144, 81 Fed. 2d 278. 


In the case at bar the court below did not consider the difference 
in the wording of the congressional authority for the Commissioners’ 
actions, but cited the Hill case as determining the right of the Commis- 
sioners to promulgate retroactive housing regulations. 


This brings us to the very important consideration of Whetzel v. 


Jess Fisher Management Company, 108 U.S. App. D.C. 385, 282 Fed. 2d 
943.* In the Whetzel case the question of statutory authority apparently 


* 
This Court followed the Whetzel case in Nat. Bank of Washington v. Dixon, 
No. 16,285, decided Nov. 30, 1961, but did not discuss the Whetzel case — only 


cited it. 
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troubled the Court, because the Court made inquiry on this point of all 
parties concerned in the litigation, and briefs were submitted; but it is 
obvious that no counsel approached the problem with a sufficient review 
of the cases to properly advise the Court. From the notes in the Whetzel 
case the Court will see that Section 47-2328 of the 1951 Code was con- 
sidered as a possible authority for the District Commissioners to pro- 
mulgate retroactive housing regulations. That section provides as 


follows: 


"§47-2328, Classification of buildings containing living 
quarters for licenses— Fees— Buildings exempt 
from license requirement. 


"The Commissioners of the District of Columbia ; are 
authorized and empowered to classify, according to use, 
method of operation, and size, buildings containing living 
or lodging quarters of every description, to require 
licenses for the business operated in each such building 
as in their judgment requires inspection, supervision, or 
regulation by any municipal agency or agencies, and to 
fix a schedule of license fees therefor in such amountias, 
in their judgment, will be commensurate with the cost to 
the District of Columbia of such inspection, supervision 
or regulation: Provided, however, That no license shall 
be required for single-family or two-family dwellings, 
nor for a rooming house offering accommodations for no 
more than four roomers. (July 1, 1902, 32 Stat. 626, | 
ch. 1352, §7, par. 28; July 1, 1932, 47 Stat. 555, ch. 366; 
July 22, 1947, 61 Stat. 402, ch. 296, $3.)" 


From an examination of this section of the Code it is obvious that the 


Commissioners were authorized and empowered to classify; according 
to use, method of operation and size, buildings containing living or 
lodging quarters of every description, and were also authorized to re- 
quire licenses for the businesses to be operated in such buildings; but 
they were not allowed to require a license for single-family or two- 
family dwellings nor for rooming houses offering accommodations for 
no more than four roomers. By what stretch of the imagination could 
such authorization be construed to allow the Commissioners to make 
housing regulations to cover all buildings or parts thereof occupied, 

| 
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used or held out for use as places of abode for human beings (Section 
2102 of the Housing Code)? What possible reasoning could be used to 
justify the promulgation of regulations for private residences under this 
section of the Code? 


It also follows that a consideration of the Preamble (Section 2101 
of the Housing Code) clearly shows that it was under Section 1-226 of the 
District of Columbia Code that the Commissioners felt that they were 
promulgating these regulations. It will be noted that not only is the 
language of the Preamble identified with the language of the Code Sec- 
tion 1-226, but when the Corporation Counsel was first required to state 
his authority, he stated Section 1-226. 


In the Whetzel case this Court actually did not cite Section 47-2328 
as authority for the housing regulations themselves, but only cited it as 
authority for the licensing regulations for limited type dwellings — 
which itis. The difficulty with the Court's reference to that section 
was that it was not coupled with a decision that the licensing section was 
the authority for the housing regulations, and that conclusion would have 
been necessary if we are to sustain the housing regulations on the basis 
of the licensing section. It is the position of the Appellant that such a 
reliance cannot be made. We respectfully contend that the licensing 
section is authority for requiring licenses and related conforming acts, 
but is not authority for a blanket housing regulation dealing with all 
housing in the District of Columbia, whether such housing is subject to 
licenses or not. We therefore are relegated in the consideration of this 
problem to determining whether Section 1-226 and Section 1-228 contain 
the necessary authority for the promulgation of a retroactive housing 
code. We think it is obvious that the licensing section referred to exist- 
ing buildings and buildings to be erected, but we are convinced that 
Section 1-226 and Section 1-228 do not apply to existing buildings. 


The difficulty with the Whetzel case is that in Footnote #13 to the 
opinion the Court found it unnecessary to decide whether there is 
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statutory authority sufficient to support the application of Chapter II to 
dwellings containing less than two families, yet it is the heart of the 
problem as there is no statutory authority for the Housing Code unless 


it be found in these two sections. | 


This Court also fell into the error of construing Hill v. Raymond 
as having been decided under Section 1-228, when we believe that a 
correct interpretation of Hill v. Raymond is that it was construed under 
what might be termed the fire escape law or the egress law, and is not 
a building regulation case. If the Whetzel case was determined upon the 
basis that the Housing Code had for its authority Section 1-226 of the 
Code or Section 1-228 of the Code, then we ask this Court to carefully 
reconsider the situation and determine that neither of the aforementioned 


sections of the Code allow the District Commissioners to promulgate 
regulations which are prospective in nature. Apparently, during the 
consideration of the Whetzel case, the proper consideration of these 
Code provisions was not submitted to this Court. 


ba 

THE ORDERING OF A REHEARING WHILE THIS CAUSE WAS 

PENDING AND THE USE OF THE TRANSCRIPT OF 
SUCH NEW HEARING WAS ERROR 


Due process of law has been a keynote of proper conduct of 


municipalities as well as other governments. When the Superintendent 
of Licenses and Inspections ordered Appellant to raise a pipe in a base- 
ment apartment, where it had been for more than twenty- -fiye years, this 
request was either proper or improper. It now has been established that 
physically the pipe could not be raised, and this should have been the 
answer when the variance was sought; but the Appellee, through a series 
of appeals, still approved the action of the said Superintendent and 
placed the Appellant in a position where he could not physically comply 
with the direct order. | 
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When the Appellant sought the protection of the court from this 


rather arbitrary demand, it was discovered that the transcript of the two 
appeal hearings before the District of Columbia Board of Appeals and 
Review were not available. It seems strange — but the District asserts 
it as a fact — that through the malfunction of some of its equipment the 
evidence on both hearings was unavailable. It is submitted that, under 


circumstances such as these, oral evidence should have been offered and 
received as to what had taken place at these hearings, but the lower court 
determined to remand the case to the Board of Appeals and Review to 

have a new hearing before a new Board, and then have the transcript of 
that hearing come back to be used as a substitute for the original hearings. 
It was at this new hearing that the Appellee discovered that the pipe could 
not be raised, so it adopted a different theory which had the result of 
establishing that the District of Columbia was right, although it was wrong. 
No new order was issued by the District of Columbia and, insofar as its 
records are concerned, the Appellant is still in violation of the District's 


impossible request. 


Appellant therefore requests this Court to declare in its opinion 
that the action of the trial court in the remand was without foundation in 
law and improper, and to reverse this case with orders to enter judgment 
for the Appellant on the original issues created; or, in the alternative, to 
reverse this case with instructions to the trial court to allow secondary 
evidence to be admitted to prove what happened before the Board of 
Appeals and Review in lieu of the missing transcripts. 
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THE HOUSING CODE IS APPLICABLE ONLY TO SLUM 
PROPERTY OR PROPERTY IN DANGER OF 
DETERIORATION OR BLIGHT 


The above proposition is submitted to the Court on the basis of 
the Preamble to the Housing Code. 
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Presuming that the Housing Code is predicated upon the necessity 
of protecting the health and safety of the people, using the words of 
Section 2101 we state that the Commissioners of the District of Colum- 
bia found and declared that there exist in the District of Columbia resi- 
dential buildings and areas which are slums and are otherwise blighted; 
and the Commissioners further found other such buildings and areas in 
the District which are deteriorating and which are in danger of becoming 
slums or otherwise blighted, unless action is taken to prevent their 


further deterioration and decline. 


The Commissioners then made a finding and a declaration that the 


aforesaid unfortunate conditions were due, among other things, to 
dilapidation, inadequate maintenance, overcrowding, inadequate toilet 
facilities, inadequate bathing or washing facilities, inadequate heating, 
insufficient protection against fire hazards, inadequate lighting and 
ventilation, and other insanitary and unsafe conditions; and they went on 
to say and declare that where these conditions exist it is deleterious to 
the health, safety, welfare and morals of the community and its inhabi- 
tants; and the Commissioners then said that that was the reason why they 
were promulgating these regulations. It is obvious that the Commis- 
sioners were concerned about slums and blighted areas and other build- 
ings and areas which were in danger of becoming slums and otherwise 
blighted, and they mentioned that they would have to take action to 
prevent such further deterioration; and it is obvious that the further 
action that they felt they had to take was to promulgate the Housing Code. 


In the case at bar there was no evidence of dilapidation, no evi- 
dence of inadequate maintenance, no evidence of overcrowding (only one 
tenant in the apartment), no inadequate toilet facilities, and there were 
certainly no inadequate bathing facilities. There was adequate heating, 
sufficient protection against fire hazard, and sufficient lighting and 
ventilation; and the only thing that the District found fault with was that 
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a pipe in the ceiling which had been there for more than twenty-five 
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years was a matter of inches lower than the regulations specified, and 
must be raised — which demand was physically impossible to comply with. 


But notwithstanding the lack of reason for the request by the Appel- 
lee for the raising of the pipe, we still must accept the fact that the Com- 
missioners were dealing with a problem which they felt existed in the 
slum areas or the fear that further deterioration in certain buildings 
would create additional slums. Is it the position of the District of Colum- 
bia that if the Appellant did not raise the pipe the property would become 
a slum or otherwise become blighted? We are certain it does not claim 


this; yet from a consideration of the Preamble to the Housing Code no 
other conclusion can be reached but that these regulations were meant 
solely and wholly to do away with slums and prevent the creation of new 
slums; and if the District of Columbia had limited itself to such activity, 
there probably would be no one in the District of Columbia who would 


contest its action, even though it might be unlawful. 
Respectfully submitted, 


MARK P. FRIEDLANDER 
MARK P. FRIEDLANDER, JR. 
BLAINE P. FRIEDLANDER 


1210 Shoreham Building 
806 - 15th Street, N. W. 
Washington 5, D. C. 


Attorneys for Appellant 
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Order Granting Judgment to the Defendant, 
Filed August 16, 
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16 


1962 ° 


Notice of Appeal. Filed August 27, 1962 


JOINT APPENDIX 


[Filed Dec. 20, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Division 
ALONZO O. BLISS, 


1650 Harvard Street, N.W., 
Washington, D. C., 


) 
) 
) 
Plaintiff, | 
vs. ) Civil Action No. 4064-61 

ye 

) 

) 

) 


DISTRICT OF COLUMBIA, 
A Municipal Corporation, 


Defendant. 


COMPLAINT TO ENJOIN ENFORCEMENT 
OF HOUSING REGULATION 

1. The Plaintiff is a resident of the State of Florida and a citizen 
of the United States, and brings this action as the owner of an apartment 
house in the District of Columbia which has been subjected to an order of 
the defendant under its housing regulations. The District of Columbia is 
a municipal corporation. The amount involved exceeds $3,000.00. 

2. During the year of 1905 an apartment house was constructed at 
2523 - 14th Street, Northwest, and was duly licensed. That on June 5, 
1958, plaintiff became the owner of said apartment house located at 2523 
- 14th Street, Northwest, in the District of Columbia, said apartment 
building being located on Lot 809, Square 2866. That he applied for and 
was granted a certificate of occupancy and has at all times since that date 
been the holder of a license to operate an apartment on said site. 
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3. That in said apartment building there is an apartment which is 
used as janitor's quarters and it has been so used for more than twenty - 
five years. It is presently occupied by janitor and his wife and his family. 

4. That on May 23, 1960, the plaintiff received a notice from the de- 
fendant through its superintendent of the Housing Division calling upon him 
to change the location of certain pipes in said janitor's apartment. To said 
demand the plaintiff requested a variance and gave the reasons therefor. 
This request for variance was heard by the Department of Licenses and 
Inspections and under the Housing Code of the District of Columbia, Sec- 
tion 2205, all of the requests except one were disapproved. 

5. The Housing Code of the District of Columbia was promulgated 
by the District Commissioners who asserted that certain residential build- 
ings and areas are slums or otherwise blighted, and they also asserted 
that there were in addition other buildings and areas within the District of 
Columbia which were deteriorating and were in danger of becoming slums 
or otherwise blighted. The commissioners determined that steps should 
be taken to prevent any further deterioration and decline, and the commis- 
sioners thereupon did promulgate the housing regulations including Section 
2205 which refers to the ceiling height and asserts that the clear ceiling 
height of a habitable room could not be less thaa seven feet, with other pro- 
visions not here necessary to be mentioned. 

6. That the property owned by the plaintiff is not a slum nor is it 
otherwise blighted, nor is it in danger of deteriorating and becoming a 
slum, nor is it in danger of becoming otherwise blighted. 

7. That the housing regulations in the District of Columbia as pro- 
mulgated are not based upon any statutory authority although the District 
of Columbia through one of its Assistant Corporation Counsels said that 
said regulations were predicated on its insanitary building code. (Title 
5, Chapter 6, Code of Laws for the District of Columbia). An examination 


of said statute clearly discloses that it does not support the housing regu- 


lations promulgated. The plaintiff further says that no license problem is 


here involved. 
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8. That from the action of the Department of Licenses and Inspec- 
tions your plaintiff appealed to the Board of Appeals and Review, a board 
created for the purpose of hearing appeals for such actions of the Depart- 
ment of Licenses and Inspections, and said appeal was duly docketed and 
scheduled for hearing and duly heard. That the evidence produced at said 
hearing was clear and concise and supported the contentions of plaintiff, 
but nevertheless said Board of Appeals denied the variance Be on 
August 28, 1961. 

9. That thereafter on September 20, 1961, a petition for rehearing 
on the appeal was requested and duly scheduled for hearing and said hear- 
ing came on on November 2, 1961, at which time the evidence was again 
submitted to the Board but the Board affirmed its original decision. That 
your plaintiff is required by the action of the Board and the Boards of Re- 
view to move certain pipes located in the Janitor's apartment atia large 
expense estimated to be in excess of $5,000.00 and that the TS of said 


pipes is unnecessary and impracticable. 


WHEREFORE, the plaintiff demands | 
(1) That the District of Columbia be enjoined temporarily | ‘and per- 
manently from enforcing the order of the Department of Licenses and In- 


spections, and 
(2) That this Court declare null and void the Housing Code in the 
District of Columbia insofar as it effects long existing property which is 
not a slum area nor an area about to become a slum or otherwise blighted. 
(3) That this Court declare that said Housing Code is without statu- 
tory authority and void. | 


/s/ Alonzo O. Bliss 


COUNTY OF DADE 
STATE OF FLORIDA : 

Alonzo O. Bliss, being first duly sworn, on oath deposes and says 
that he has read the foregoing complaint by him subscribed, and knows 
the contents thereof; that those matters and things therein stated as facts, 
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are true, and those stated upon information and belief, he believes to be 
true. 

/s/ Alonzo O. Bliss 
[JURAT the 18th day of December, 1961]. 


[Filed Jan. 19, 1962] 
ANSWER OF DISTRICT OF COLUMBIA 


First Defense 

The complaint fails to state a claim against the defendant upon which 
relief can be granted. 

Second Defense 

1. The defendant admits that it is a municipal corporation and that 
the plaintiff claims the amount involved is in excess of $3,000.00, but says 
it is without knowledge or information sufficient to form a belief as to the 
truth of the remaining allegations contained in paragraph numbered 1 of 
the complaint. 

2 and 3. The defendant says it is without knowledge or information 
sufficient to form a belief as to the truth of the allegations contained in 
paragraphs numbered 2 and 3 of the complaint. 

4. The defendant admits the allegations contained in paragraph num- 
bered 4 of the complaint. 

5. In answer to paragraph numbered 5 the District of Columbia ad- 
mits that the Commissioners of the District of Columbia promulgated the 
Housing Regulations of the District of Columbia on August 11, 1955, includ- 
ing Section 2205. Further answering said paragraph the defendant says 
that the allegations contained therein concerning the action of the Commis- 
sioners of the District of Columbia in promulgating said Regulations are 
the conclusions of the pleader and need not be answered. However, if an- 
swer be required, said allegations are denied. 

6 and 7. The allegations contained in paragraphs numbered 6 and 7 
are denied. 
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8. In answer to paragraph numbered 8 of the complaint the defend- 
ant admits that from the action of the Department of Licenses and Inspec- 
tions plaintiff appealed to the Board of Appeals and Review, that said ap- 
peal was docketed and heard, and that the Board of Appeals and Review 
denied the variance requested. The District of Columbia denies the alle- 
gations contained in the second sentence of paragraph numbered 8 which 
allege that the evidence produced at the Board of Appeals and Review 
hearing was clear and concise and supported the contentions of plaintiff 


and denies the allegation in the same sentence that the variance pomuers 


was denied on August 28, 1961. 

9. The defendant admits the allegation contained in the first com- 
plete sentence of paragraph numbered 9 and denies the allegations con- 
tained in the last complete sentence of said paragraph. 


/s/ Chester H. Gray 
Corporation Counsel, D. c. 


/s/ John A. Earnest 
Assistant Corporation Counsel,D. C. 


/s/ George H. Clark 
Assistant Corporation Counsel,D. Cc. 


Attorneys for defendant | 
* * * i 


[Certificate of Service] 


[Filed Feb. 15, 1962] 
PRETRIAL PROCEEDINGS 


Complaint to enjoin enforcement of a housing regulation. 


THE PARTIES AGREE TO THE FOLLOWING STATEMENT OF FACTS: 
P is the owner and operator of an apartment house at 2523 14th St., 
N.W., Wash., D.C. located on Lot 809, Square 2866. P at all times ma- 
terial held certificate of occupancy No. B-11961 for use of building as an 
apartment house. P has held a license to operate an apt. Bouse on the 
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property since June 5, 1958. On May 23, 1960, P was notified by the D of 
C that a basement apartment in his building was in violation of the Hous- 
ing Regulations of the D of C and was given a specified period of time 
within which to bring said building into compliance with the Housing Regu- 
lations. The violations charged concerned the location of certain pipes 

in said apartment. 

On or about May 26, 1960, P appealed to the Director, Dept. of Li- 
censes & Inspections. On Jan 31, 1961, the Dept. of Licenses & Inspec- 
tions, disapproved P's request for variance from strict compliance with 
Sec. 2205 (the pertinent section claimed to be violated) of the Housing 
Regulations of the District. P subsequently appealed to the Board of Ap- 
peals and Review of the D of C which, on Sept. 7, 1961, sustained the ac- 
tion of the Dept. of Licenses & Inspections and in connection with this de- 
cision, filed purported findings of fact and conclusions of law. 


PLAINTIFF CLAIMS that the apartment in which the pipes com- 
plained of are located was and has been and is now used for janitor quar- 
ters and is principally occupied by the janitor, his wife and family; it has 
been so used for more than 25 years; contends that the housing code of 
the D of C is predicated on the basis that there are certain slum or blight- 
ed areas within the District and certain areas where there is danger of 
deterioration or creation of slums or blighted areas; Sec. 2205, which re- 
fers to the ceiling heights is a part of said regulations; the apt. bldg. in 
question is not in a blighted area nor is it a slum, and there is no danger 
of deterioration of the bldg. so that it will become a slum or blighted area; 
asserts that there is no statutory authority for the promulgation of said 
housing regulation; that said housing code insofar as it affects the property 
in question, is null and void. The P asserting that he has exhausted his 
administrative remedies seeks now to enjoin the D of C from enforcing 
the pending order of the Dept. of Licenses and Inspections against this P 
and the property in question and that the Court declare the Housing Code 
of the D of C insofar as it affects this property is null and void and fur- 
ther seeks a decision that said Housing Code was promulgated without 
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statutory authority and is null and void. 


| 

DEFENDANT asserts that pursuant to a proper hearing held on 
Sept. 7, 1961, the Board of Appeals & Review unanimously sustained the 
action of the Dept. of Licenses & Inspection and filed findings of fact and 
conclusions of law, and on Nov. 2, 1960, on reconsideration and rehear- 
ing the Board filed findings of fact and conclusions of law reaffirming 
their prior action; asserts that the action of the Board of Appeals and Re- 
view is based upon substantial evidence, is not arbitrary and capricious, 
that the action of the Dept. of Licenses & Inspections and the personnel 
thereof was warranted and proper and not arbitrary and capriciot ; that 
the property in question is subject to the Housing Regulations of the D of 
C and that it has attempted to enforce said regulations; that Sec. 2205 of 
the regulations, as applied to the subject premises, is reasonable and not 
arbitrary; that the application of said regulations promotes the public 
health, safety and general welfare; that the application of said regulations 


to the subject premises is fair on its terms and has not been applied to 
the P in a discriminatory manner; that said Housing Regulations and their 
enforcement constitutes a valid and subsisting exercise of the police pow- 
ers of the District and that the Regulations were lawfully promulgated by 
the Commissioners of the D of C, pursuant to statutory authority, Sec. 
1-226 DC Code, 1961 Edition; asserts that the P's allegations which chal- 
lenge the actions of the Board of Appeals and Review do not call for a de 
novo hearing but that the hearing accorded P should be limited to a review 
of the record made before the Board of Appeals and Review. | 
Denies that the P is entitled to the relief he seeks. 


STIPULATIONS | 

The following documents may be admitted in evidence: P-1 to and 
including P-16, D-1, D-2a, b, c, d, e, and D-3 through D-15, all initialed 
by Examiner. | 
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D also has documents marked D-16 and D-17, D-18, which he re- 
quests be admitted in evidence. P's counsel refuses to make any agree- 
ment with reference thereto. 

It is agreed that a transcript of the hearings before the Board of 
Appeals and Review may be admitted in evidence without formal proof, 
provided same are jnitialled by counsel for both parties. The official 
book of Housing Regulations may be admitted in evidence without formal 
proof subject to all proper legal objections. 

The parties agree to the mutual exchange in writing on or before 
April 2, 1962, of the name(s) and address(es) of witnesses filing a copy 
thereof on or before said date with the Clerk of the Court. 


TRIAL COUNSEL: Mark P. Friedlander, Esq. for the Plaintiff; 
George H. Clarke, Esq. for the Deft. 


/s/ Mark Friedlander, Counsel for Plaintiff 
/s/ George H. Clark, Counsel for Defendant 


/s/ John J. Finn 
PRETRIAL EXAMINER 


[Filed March 9, 1962] [3/9/62 - Leave to file granted 
/s/McGarraghy, J.] 


MOTION OF DISTRICT OF COLUMBIA TO DISMISS 
THE COMPLAINT WITHOUT PREJUDICE AND TO 
REMAND THE RECORD TO THE BOARD OF APPEALS 
AND REVIEW OF THE DISTRICT OF COLUMBIA 
The District of Columbia moves the Court to dismiss without prej- 
udice the above-entitled action and remand said action to the Board of 
Appeals and Review of the District of Columbia. As grounds for this mo- 
tion, the District of Columbia states as follows: 
1. This civil action is one to enjoin the enforcement of the Hous- 
ing Regulations of the District of Columbia. The complaint was filed on 
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December 20, 1961. The action raises questions concerning the authority 
| 


of the Commissioners of the District of Columbia to promulgate the Hous- 
ing Regulations, the applicability of said regulations to the subject prop- 
erty, and the propriety of the action of the Board of Appeals and Review 
of the District of Columbia in denying plaintiff's appeal to it from the ac- 
tion of the Department of Licenses and Inspections. | 

2. On February 7, 1962, the case was pre-tried and at that time it 
was agreed by stipulation that the stenographic transcript of the hearing 
held before the Board of Appeals and Review on September 7, 1961, would 
be received in evidence at trial without formal proof, and the District of 
Columbia agreed to furnish a copy of said transcript to counsel on or be- 
fore March 15, 1962. | 

[3]. On February 7, 1962, counsel for the District of Columbia re- 
quested the Board of Appeals and Review to have prepared the stenographic 
transcript of the hearing in the appeal of Alonzo O. Bliss. 

4. Sometime thereafter, the Board of Appeals and Review reported 
that due to a malfunction in the mechanical recording equipment sed at 


the hearing to record the proceedings, it would be unable to — a 
transcript of the hearing. | 

5. One substantial issue raised by the complaint concerns the pro- 
priety of the action of the Board of Appeals and Review of the District of 
Columbia after the public hearing in plaintiff's appeal. Since the Court is 
called upon to review the action of the Board of Appeals and Review, it is 
essential that the Court have a complete administrative record before it. 

6. Inasmuch as it appears from the affidavit of Jane F. Gattling, 
which is attached hereto and by reference incorporated herein as Exhibit 
A, it is impossible to produce a stenographic transcript of the hearing, 
the District of Columbia, therefore, urges the Court to remand the matter 
to the Board of Appeals and Review for a de novo hearing. 


/s{ Chester H. Gray 
Corporation Counsel, D.C. 


/s/ John A. Earnest /s/ George H. Clark 
Assistant Corporation Assistant Corporation 
Counsel, D.C. Counsel, D.C. 
[Certificate of Service] 


[Filed March 9, 1962] 
EXHIBIT "A" 
AFFIDAVIT OF JANE F. GATLING 


I, Jane F. Gatling, having been duly sworn on oath, depose and say 
that I am Secretary to the Board of Appeals and Review of the District 
of Columbia. In that capacity I have as one of my duties the stenographic 
recording and transcribing of all public hearings held by the Board of Ap- 
peals and Review. 

In this capacity I was present on September 7, 1961, at the public 
hearing in the appeal of Alonzo O. Bliss, Docket No. M-1084. At the hear- 
ing the proceedings were being recorded by mechanical equipment which, 
at the time, appeared to be operating properly. 

On or about February 7, 1962, I was requested by the Corporation 
Counsel of the District of Columbia to prepare a transcript of the subject 
hearing. In preparing this transcript I learned that the recordings were 
defective and that none of the proceedings had been effectively recorded. 
For this reason I am unable to produce a transcript of the hearing. 


/s/ Jane F. Gatling 
Secretary, Board of Appeals and 
Review of the District of Columbia 


[JURAT the 9th day of March, 1962]. 


[Filed April 13, 1962] 
ORDER 


This cause having come on for hearing upon the motion of the Dis- 
trict of Columbia to dismiss the complaint without prejudice and to re- 
mand the record to the Board of Appeals and Review and the opposition 
of the plaintiff to said motion and oral argument thereon in open court, it 
is by the Court this 13th day of April, 1962, 
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ORDERED: That all proceedings now pending on this civil action 
be, and the same are hereby stayed, | 

FURTHER ORDERED: That this matter be, and the same is hereby 
remanded to the Board of Appeals and Review of the District of Columbia 
for a de novo hearing to be conducted on or before April 13, 1962, 

FURTHER ORDERED: That pending the entry of a final order by 
the Board of Appeals and Review of the District of Columbia in the de 
novo hearing provided for herein, the District of Columbia, its officers, 
agents and employees will take no action, civil or criminal, against the 
plaintiff arising under Section 2205 of the Housing Regulations of the Dis- 
trict of Columbia regarding premises 2523 - 14th Street, N. W., Washing- 
ton, D. C. | 

/s/ John J. Sirica 
JUDGE 


[Certificate of Service] 


[Filed Nov. 19, 1962] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D. Cc. 
May 24, 1962. 

The above-captioned cause came on for hearing before THE HONOR- 
ABLE WILLIAM B. JONES, United States District Judge, commencing at 
10:45 a.m. ! 

* * * * * 

MR. FRIEDLANDER: May I say to counsel I do not agree that this 
second hearing should be admitted. I was merely suggesting what the law 
was to the Court. I will except to any attempt by the District =o 

THE COURT: I assume that would be true, but let me just read 
through this complaint. | 


* * * * * 


THE COURT: I am going to treat this action, whether or not the 
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complaint is amended, as one which I will review the record made 
before the Board of Appeals and Review subsequent to Judge Sirica's 
order sending the matter back there for consideration. 

MR. CLARK: And that is the hearing that was held on April 5, 
1962, Your Honor? 

THE COURT: April 5, 1962. 

Now we will meet other questions as we come along, because ob- 
viously the plaintiff is going to want to show in one manner or another 
that this is, the property of the plaintiff is not a slum area dwelling. 
Whether it is in the record I do not know, but I would think, I would hope 
that early in this proceeding the record might be put in so I could read 
the record and evidence to see how far outside of the record we are go- 
ing to have to go in some matters. 

MR. CLARK: Well, I stand ready to offer it to Mr. Friedlander at 
any time he desires to see it, Your Honor. ; 


= x * * * 


MR. FRIEDLANDER: I except and on that ground we do object. 


= x * * * 


S. TUDOR STRANG 
* oe * 
DIRECT EXAMINATION 
BY MR. FRIEDLANDER: 
Q. Would you state your full name, sir? A. My name is S. Tudor 
Strang. I am Deputy Superintendent of the Housing Division of the District 
of Columbia. 


= * * x * 


Q. Now, in the enforcement of the Housing Regulations, do you par- 
ticipate? A. Yes. 

Q. And in what way do you participate? A. Well, I assist the 
Superintendent. Iam an agent of the Director of the Department of Li- 
censes and Inspections, and the orders which are issued under the Hous- 
ing Division are issued under the authority of the Director of the depart- 
ment or his agents. 


13 


Q. I show you a paper writing which has been marked at pretrial 
as Plaintiff's 2 and 3, and ask you if you can identify that document? 
A. Yes, sir; Ican. This was a deficiency list that was issued -- 
* * * * * 
THE COURT: Yes; may we mark them in order now rather than 
using the pretrial marking. | 
* * x * * 
THE DEPUTY CLERK: Plaintiff's Exhibits 1-A and 1-B for identi- 
fication. 
* * * * *x 
THE COURT: It may be admitted, Plaintiff's Exhibits 1-A and 1-B. 
* * ak sf * 
[BY MR, FRIEDLANDER:] 
Q. Mr. Strang; yes. Mr. Strang, in your performance of your duties 
did you have anything to do with the property, 2523 14th Street, Northwest? 
A. No, sir; I merely reviewed the variance request as it came by 
my desk. 
Q. Well, you didn't look at the property yourself? A. No, sir. 
* * * * * i 
Q. Now would you look at number twenty-two as a possible solution? 
A. Yes, sir. 
Q. What was that, twenty-two? A. Relocate the pipes as near to 
the wall as possible. | 
Q. Did you or did you not in any other documents or letters ever 
suggest to Mr. Bliss number twenty-two? A. No, sir. 


* * * * * 


Q. Now I think you have examined this paper. You have seen the 


numerous possible solutions on the rear -- 
* * * * * 


Q. (Continuing) -- and you agree with me that there were no other 
papers sent out at this time? A. Yes, sir. 


* * * 


14 


THE COURT: Well what I am going to do is this. This evidence I 
am taking here, accepting for the purpose of showing an unreasonable 
regulation, so much so that it was arbitrary and capricious action and 
therefore illegal action on the part of the District of Columbia. Insofar 

as any evidence is being adduced from this witness as to whether 
or not the Board of Appeals acted illegally, I will not consider without 
reason, because that is the record, as I understand the Tobriner case, I 
am to consider and to see if there is any substantial evidence to support 
the board's action. 

* * * 
[BY MR. FRIEDLANDER:] 

Q. Do you recognize the paper in any way, or can you Say you do 
not know what it is? 

x x /~ * * 

A. This is the Findings of Fact of the Board of Appeals and Review 

on the appeal of Alonzo Bliss. I understand now, from what I heard 
today, that this is the second paper. 

* * * * * 

MR. FRIEDLANDER: We offer this in evidence and we would like 
to call the Court's attention particularly to paragraph 4. 

THE COURT: What number do we have? Do we havea number on 
that? 

MR. FRIEDLANDER: Number 6, I think. 

* cm * * 

THE COURT: This may be received. 


(Thereupon, Plaintiff's Exhibit No. 6 
was received in evidence). 


BY MR. FRIEDLANDER: 
Q. Now, sir, in the enforcement of the Housing Regulations would 
you be familiar with the scope of such enforcement? A. Yes, sir. 
70 Q. Now would you be able to advise the Court as to whether or not 


the Housing Department, or your department, enforces the Housing Regu- 


lations against all property in the District of Columbia, or is there some 
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limit? A. There is no limit. Chapter 2 enables us to enforce the regu- 
lations across the board to any building held out for residence or occupied 
as a residence in the District of Columbia. | 
* * * * * 
Q. Now do you limit your enforcement to houses which are slums 
or otherwise blighted? A. No, sir. | 
Q. Do you limit it to slums and areas otherwise blighted and those 
areas which are deteriorating and which are in danger of becoming slums 
or blighted areas? A. No, sir. 
Q. In other words, you do not limit your enforcement? 
have never been limited. 
* * * * *x 
Q. So when we speak of this case we are not talking about whether 
or not a license issued? A. No, sir. | 
* * * * * 
Q. I show you this paper which has been marked Plaintiff's Number 
1 and ask you if that is not a photostat of the occupancy license? A. Yes, 
sir. | 
* * * * 
THE DEPUTY CLERK: Plaintiff's Exhibit Number 8. 


(Thereupon, Housing Regulations, pp. 
11 and 14, Sections 2101 and 2205 was 
marked Plaintiff's Exhibit No. 8, for 
identification). 


* * * 


(Thereupon, Plaintiff's Exhibits Nos. 7 
and 8 were receivec in evidence). 


* * * * 
CROSS EXAMINATION 
BY MR. CLARK: 


* * * * * 


THE COURT: As I understood the witness to say that tis enforce- 
ment order resulted from an inspection made with respect to a request 
for a license, and that his Housing Authority had to make an inspection as 
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they saw it, at least, under the Housing Authority regulations, and I be- 
lieve that is what he is testifying to, Mr. Friedlander. 
* * * * 
THE WITNESS: Yes, sir. 
BY MR. CLARK: 

Q. You may answer. A. The applicant applies and he is the one 
who motivates the licensing inspection activities of our department. The 
license year begins in November and each year the applicants or the own- 
ers of property are expected to apply, and when they apply it generates 
the machinery for license inspection. 

x x * * 
REDIRECT EXAMINATION 
BY MR. FRIEDLANDER: 

Q. Let me ask you, how much of this information that you have given 
on the cross-examination is based on your personal knowledge? A. By 
having been there or having seen the records? 

Q. Personally were you ever at the apartment house? A. No; but 
I've seen the records. 

Q. And where did you see the records? A. I saw the record in 
my office. 

Q. And was it handed to you by some other employee of the District, 
or was it handed to you by Mr. Bliss? A. It was handed to me by a mem- 
ber of the Housing Division. 

Q. And the purpose of handing it to you was to write up some form 


or make some complaint or to report something? A. No, sir. 


Q. Is the information that you have given in your testimony based 
on what these other folks have told you? 
* * * 
A. I read the official record. 
Q. And you are testifying from something you read? A. Yes, sir. 
Q. Not from anything you saw other than by reading it? A. That's 


right. 
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JOSEPH VINCENT ORANGE 
* * * 
DIRECT EXAMINATION 
BY MR. FRIEDLANDER: i 
Q. Would you state your fullname, sir? A. Joseph Vincent 


Orange. 
Q. And what is your occupation? A. lama plumbing and heat- 
ing contractor. | 
Q. Are you a registered plumber? A. Yes, sir. 
Q. Are you registered in the District of Columbia? A. Yes, sir. 
Q. Maryland? A. Yes, sir. | 
Q. Virginia? A. Yes, sir. | 
Q. And where is your office in the District? A. 5619 Georgia 
Avenue, Northwest. | 
Q. How long have you been engaged in the plumbing and heating 
business? <A. Approximately forty years. 


* * * * * | 
| 


Q. *** Were you employed by Mr. Bliss to inspect a pipe in the 
basement at 2523 - 14th Street, Northwest? | 
MR. CLARK: I object to that, if Your Honor please. 


* * * * x 
i 


THE COURT: I think actually what you are attempting to do is this, 
as I understand, Mr. Friedlander. You do not like the Harris case and its 
ruling insofar as -- I say you do not like it, for your purpose here. You 
would therefore like to be able to try this de novo. As I read the Harris 
case it is a case that requires me to sit and review the record made be- 
fore the board. Now if you want to, for your record here, I will permit 
you to go ahead and make such proffer as you desire, because you are 
going to take your position, just as I assume -- 

MR. FRIEDLANDER: I don't need to do that, sir. All I need to do 
is have the District of Columbia present the record as they claim it was 


made on this last hearing. You see, Iam not so much concerned with the 
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Harris case so far as my position is concerned as I am with the fact this 
record was made on April of 1962 long after I had filed my suit and the 
District had decided their case. My position is that the record should be 
made as to what had happened in those prior hearings, and now I am put 


in the position, because of the loss of the hearing file, or record, of hav- 


ing to use testimony taken after that period to which I objected then and 
I do now, but I don't want to offer this record on my own behalf because 
then I couldn't object to its use, if you understand my position. If counsel 
wants to offer it and the Court takes it, then of course I will with- 
draw my witnesses because my point is saved. 
= x = * * 

THE COURT: I don't see how I can review a record that is not in 
evidence. Now if you put it in, fine, and if the District puts it in when its 
case goes in, that is all right. The only thing I was saying that you might 
well want to make your proffer as to what you wanted to put in evidence 
in opposing the position that this was a proper record. 

MR. FRIEDLANDER: Well I am going to, in view of the Court's 
ruling and because of the situation I am in, I am going to offer in evidence 
the transcript of the testimony of April 6 with the reservation I offer it 

solely because it is the only way I have of getting before the Court 
what took place at that hearing of April 6. I reserve, if I may, my right 
to say that this represents the testimony taken but it doesn't represent 
the testimony taken at the prior hearing. 

THE COURT: I understand and I also understand that the record of 
the prior hearing could not be made up because of some defect in the 
mechanization of recording. 


* * * * * 


(Thereupon, Transcript of Proceedings 
before D.C. Board of Appeals & Review 
was marked Plaintiff's Exhibit No. 9, 
for identification). 


* * * 


(Thereupon, Plaintiff's Exhibit No. 9 
was received in evidence). 


* * * 
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BY MR. FRIEDLANDER: 

Q. Now Mr. Orange, you testified on behalf or on the situation in- 
volving this 14th Street apartment on some occasions, did you not? 
A. Yes, sir. 

Q. Do you remember how many times you were down in the Dis- 
trict Building? A. If I recall correctly I think it was three nao. 

@, And did you each time testify substantially the same? A. I 
would say yes. 

Q. And were you present during all these hearings? 

Were you excluded from the room or were you allowed to sit in the 
room? A. No; Iwas there at all times. 

Q. And do you recall whether or not anyone testified for the Dis- 
trict of Columbia who was a heating or plumbing contractor or expert? 

MR. CLARK: Objection, Your Honor. 


* * * * * 


MR. FRIEDLANDER: This record will show that the District pre- 


sented no affirmative evidence except an attempt to put in hearsay, which 
I don't think they put in, and therefore I am satisfied with that score, but 
I'm thinking now of these other hearings. 

THE COURT: Well the other hearing is not before me. | 

MR. FRIEDLANDER: I just want it clear on the record that they 
didn't offer any more at the other hearing. | 

THE COURT: You can make a proffer to that effect if yor wish, but 
I am not going to hear it otherwise. 

MR. FRIEDLANDER: I'll offer to prove by this witness the District 
of Columbia offered no evidence of experts or others in direct testimony 
in the prior hearings. 

THE COURT: Those are the two hearings prior to the one that was 
transcribed in Plaintiff's Exhibit 9? | 

MR. FRIEDLANDER: Yes. Your Honor will exclude that? 

THE COURT: Yes. 


* * 
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MR. FRIEDLANDER: We have no further testimony to offer. 
x * * * * 
THE COURT: What are these Defendant's Exhibits 1 through 17? 
MR. FRIEDLANDER: They are the record, if the Court please. 
x cd *x * * 

MR. CLARK: They are the record that the board considered; yes, 
Your Honor. 

* cd *x * * 

THE COURT: Well apparently, Mr. Friedlander, you don't object 
to these going in as part of the record? 

MR. FRIEDLANDER: No; I stipulate that that's the record that they 
had and there is a reference to the photographs in the record, and I think 
one other document is referred to. The rest of them is exactly what we 
put in, and naturally there would be no objection, but the Court will notice 
that in that transcript when you read it, my attempt to have it marked was 
defeated. I never examined the record. I never saw it. The rule they re- 

ferred to was referred to me during the hearing, and I was back 
there not from the original hearing, but I was sent back because they had 
lost the record of the prior hearing. 


= = * * * 


Washington, D. C. 
Friday, May 25, 1962. 


& * * * 


DAYTON M. HARRINGTON 
* * * 
DIRECT EXAMINATION 
BY MR. CLARK: 
* * * * * 
115 Q. Mr. Harrington, are you or do you serve the District of Colum- 
bia in the capacity of a member of the Board of Appeals and Review of the 
District of Columbia? A. Yes, sir, Ido. 


* * * 
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Q. Mr. Harrington, do you recall sitting as chairman of the Board 
of Appeals and Review that heard the case of Alonzo O. Bliss? -- 
A. Yes, Ido remember it. | 
* * * * * | 
Q. Mr. Harrington, I will show you what has been marked as De- 
fendant's Exhibit 19 for identification and ask you to look at it, please. 
* * * * * i 
Q. Will you tell us what it represents? A. It is a drawing on 
graph paper of the basement of the building on 14th Street, and shows the 
location of the pipe that was the problem in issue in this matter. 
Q. Was that document before your board at the time of the hearing 
and your consideration of the matter? A. It was. | 


* * * * 


CROSS EXAMINATION 


BY MR. FRIEDLANDER: | 
Q. A transcript of the hearing was had; a stenographic reporter 


wrote down everything that happened. Will you examine this portion, page 
22, of Plaintiff's Exhibit 9; and I ask you whether the Mr. Harrington who 
was speaking there is you. A. It is. | 

Q. And will you note, Mr. Harrington you said: 

‘It will not be necessary for counsel to offer the record. The 

record is in our possession and we may refer to it.” | 

A. Yes, sir. | 

Q. Will you tell us what record that was? A. The record to which 
I was referring is the file of the Board of Appeals and Review. 


Fore LIsB-2ic 99 PLAINTIFF'S EXHIBIT NO. 1 (a) 
Rev. 7/31/58 . 
GOVERNMENT OF THE DISTRICT OF COLUMBTAI, 


DEPARTMENT OF LICENSES AND INSPECTIONS 


Housing Division 


Date: May 23, 1960 
Re: 2523 = lyth Street, N 


Occupied as: Apartment House 


FS ja 1D 
| L 
NOY 19 1962 


Dear Mr. Bliss: 4ARRY M. HULL, CLERK 

A recent inspection of the above premises was made by a representative of this Division, 1n conformance with 
the Housing Regulations of the Diserict of Columbia, and this is to inform you that the items indicated on the 
arrached sheer are in violation of existing laws and regulations governing such occupancy. Accordingly, you are 
hereby ordered to correct these violations by__dnly 9, 1960 —_____—-- 

You are reminded that any change in occupancy or space within the premises may mean a change in the require- 
ments enumerated in this deficiency list, and may result in additional deficiencies or the elimination of certain 
deficiencies. t 

The following sections of the Housing Regulations are quoted for your guidance and information: 

**yareria] used in making any repsir shall be of a quality and kind suitable for che purpose for which it is used, and 

of a kind sormally used by a good mechanic in the appropriate trade. Each repair shall be done in a workmanlike 

manner.”* Section 2514. 


« 


“Any repair or improvement which may be required by a notice issued under the authority of this Code, for which a 
permit is required to be issued, shall not be made until such permit has been issued by the Department of Licenses 
ghall noc be conditioned on the making of any repair or improvement other than as may 
hority of this Code. All work performed under the authority 
licable laws and regulations, except that in che case of 
Jarions of the District, the provisions of this 


The Housing Code provides for appeals and for variances. Appeals may be considered when some error is 
alleged in any part of a notice. Objections to particular provisions of the Housing Code as written may not be 
considered on appeal. Variances may be granted where notices are not in error, but where the full performance of 
an act required by the Code would result in “exceptional or undue hardship by reason of excessive structural or 
mechanical difficuley or impracticability of bringing the premises affected into full compliance with’? the Code. 
Financial hardship alone is not a sufficient basis for a variance. Variances are limited to what is necessary to 
relieve the exceptional or undue hardship, and may be granted only when they are consistent with the basic intent 
of the code. All appeals and requests for variances must be filed in writing within 30 days after service of the 
notice, or within the time set for compliance if that is less than 30 days after service of the notice. Such appeals 
or request for variances should be directed to the Board of Appeals and Review, Room 415, District Building, or 
to the Director of the Department of Licenses and Inspections, Room 107, District Building. 


This office will be happy to assist you in any way possible in your efforts to bring the above mentioned 
premises into compliance with the Housing Regulations of the District of Columbia. 


Very truly yours, 


, 


Phone: wat 8-6000 Frederick W. Mallon, Superintendent 
Efe. 635 of 751 Housing Division 
Spey poe ig ome mo 
450 Maine Avenue, S.W. 
Washington 24, D.C. 
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- DEPARTMENT OF LICENSES AND INSPECTIONS 
HOUSING DIVISION ; a 
List of Deficiencies - ~~ wee | 
: Date May 6, 1960 


Inspection Date Type Dwelling | 
March 17, 1960 Single [7 
7 


Premises Ic) Licensed Address 


2523 14th Street, N. W. 
; Owner i Applicant, 


Mr, Alonzo 0, Bliss 
1650 Harvard Street, N. W. 
If any information is desired on this list of deficiencies, please contact 
| Hes Duncan R, Redditt Telephone NA 8-6000 Ext. (635) between 8:15 A.M. 4:30 P.M. 
‘Monday thru Friday (751) 


{ Heported Violations or deficiencies Housing Code 
Section or Article 


le RQOM DQES NOT HAVE A CEILING HEIGHT OF 7 FEET: | 
Number er Location « (clearance under pipes ~ basement kitchen 
5°" — living 5°" ~ center sleeping 5°9" - 
rear sleeping 59", these rooms must have a 
’ elearance of 6°S “ under pipes) | 


2. $ALLS AND CEILINGS ARE IN VIOLATION : 
Cracks - Basement Kitchen and Bath 


3. WALL COVERING IS. IN VIQLATION: 
Peeling - Basement Kitchen 


Pid tas 6 25ers 


ce within the premises may mean 8 
\ ed _in th deficiency lis 
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<orra-£-7h 
Err. 8-10-60 
GOVERNMENT OF THE DISTRICT OF COLUMBIA 
DEPARTMENT OF LICENSES AND INSPECTIONS < 
erage” = 3 PL’S. 2) 


ORB, 


January 31, 1961 
—eYreeD / * 
David Tinley 


1650 Harvard Street, Northwest nov 1 y 1962 
Washington 9, D. C. 
= —— HARRY M. HULL, CLERK 
2523 Usth Street, Northwest 
Re: Apartment House 


Your request for variance from strict compliance 
with the Housing Code for the above premises has been considered 
and you are advised as indicated on the attached Form LI-H-75. 


Should you desire, you are privileged to appeal this 
decision to the Board of Appeals and Review, Room , District 
Building, provided such appeal is made in writing within ten 
days after the date of service of this notice. 


Je J. ILGENFRITZ 
Director 


CC: Housing Division 
Enforcement Branch 
Iicense Branch 
Board of Appeals and Review 
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POSSIBLE SOLUTIONS 


Provide outside light area at least equal to one-tenth of the floor area served. 
Provide additional cctside light area so that the total light area will equal at least one-tenth of 
the floor area served. 
Provide natural ventilation area at least equal to 5 per cent of the floor area served. 
Provide additional natvral ventilation area so that the total natural ventilation area will equal at 
least 5 per cent of the floor area served. : 
Reduce the floor area so that the existing outside light area will equal at least one-tenth of the floor 
area served. Such reaection in floor area may be accomplished by erecting partitions so as to create 
additional closet or storage space. 
Provide as much additional outside light area as possible and reduce the floor area so that the total 
outside light area will equal at least one-tenth of the floor area served. 
Provide aporoved mechatical ventilation. 
Provize an approved louvered skylight. : 
Provide an motdstracted opening, 50 per cent of the cormon wall area, between the 
and the . : 
Provide @n open arcomay, met less than § feet 6 inches in width, in the common wall between the 
enclosed porch and the . 
the door and the winde SaSn and extend the window opening to the floor level in the common wall 
area between the enclosed porch and the . This opening shall be at 
least 6 feet § inches in height. 
Lower the partition between the and the 
Y a beigne of not more than & feet. 
the partit Tween t and the 
Remove the porch enclosure. 
Discomtime use of the room as a habitable room. 
the existing aremray to a width of at least : feet. 
Provide an cpen well or areaway extenting the frll length of the exterior wall. This open well or area- 
must be at least k feet in width aud of such depth that the exterior wall surface of the room is 50 
per cent or more above the level of the ground immediately adjacent. 
g areaway co a width of at least i feet. 
of the existing well or areaway to such a depth that the exterior wall of the room is 
above the level of the ground immediately adjacent. 
a height of at least 6 feet 8 inches. 
a height as near to the ceiling as possible. 
as near to the wall as possible. 
a height of at least 6 feet 8 inches. 
a height as near to the ceiling as possible. 
Relocate the ducts as near to the wall as possible. 
Install lavatory in the adjacent TOMS» 


additional lavatery(s)-—SCS*=“—s—“—S—Ss~sS*~SsSOSSSSC—CSSCSSSS 


Install 
insted. 
install 


Install Kitchen sink(s). A “ 

Remove the cooking facilities from the roon. 

Remove the eating facilities from the room. 

Reduce the mumber of oceuzants-so as not to exceed persons. ma 
Reduce the mmber of sleeping! accommodations so as not to exceed @leeping accommodations. 
Use the room in question for sleeping purposes only by not more than persons. 

Use the room in cvestion for cooking purposes_only. 
Provide additional electrical outlet(s). 
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POSSISLS SOLUTIONS 


Provide outside light area at least equal to one-tenth of the floor area served. 
Provide additional octside Light area so that the total light area a t tenth of 
the floor area served. SAS ai oe iat 
Provide natural ventilation area at least equal to 5 per cent of the floor area served. 
Provide additional natcral ventilation area so that the total natural ventilation area will equal at. 
least 5 per cent of the floor area served. 
Reduce the floor area so that the existing ovtside light area will equal at least one-tenth of the floor 
area served. Such retuction in floor area may be accomplished by erecting partitions so as to create 
additional closet or stcrage space. 
Provide as mch adiitional outside light area as possible and reduce the floor area so that the total 
outside light area will equal at least one-tenth of the floor area served. 
Provide aporoved mechazical veatilation. 
Provide an approved louvered skylight. 
Provide an mebstructed opening, 60 per cent of the common wall area, between the 
and the : 
Provide Gi opes azcumay, act Less than ) feet 6 inches in width, in the common wall between the 
enclose? porch and the = 
Remove the door and the uminacw Sash and extent the window opening to the floor level in the common wall 
area between the enclosed >orch and the - This opening shall be at 
least 6 feet § inches in height. 
Lower the partition between the and the 
to @ beignt of not more than & Teet. 

Hemove the parziticn etweex the and the 
Remove the porch enclosure. 
Discontinue use cf the room as a habitable room. 
Widen the existing aremray to a width of at least feet. 
Provide an open well or areaway extending the fvll length of the exterior wall. This open well or area- 
way must be at least & feet in width ami of such depth that the exterior wall srface of the room is 50 
per cent or more above the level of the ground immediately adjacent. 
Widen the existing areaway to a width of at least i feet. 
Lower the floor of the existing well or areavay to such a depth that the exterior wall of the room is 
SO per cent or more above the level of the ground immediately adjacent. 
Raise the pires to 2 height of at least 6 feet 8 inches. 
Raise the pines to a height as near to the ceiling as possible. 
Relocate the vives as near to the wall as possible. 
Raise the trvets to a height of at least 6 feet & inches. 
Raise the dvcts to a height es near to the ceiling as possible. 
Relocate the dvcts as near to the wall as possible. 
Install lavatory in the adjacent TOORS « 

additional lavatoryis).—~—=S=~C~=“‘S~S~*~*S*‘“‘<;C 732C;}32DS”*<S*t*tCS:S 
-_ shower(s). 


Remove the eating facilities from the room. 

Reduce the number of occu>ants 90 23 not to exceed ss persons. 

Reduce the mmber of sleeving accommodations so as not to exceed @leeping accommodations. 
Use the room in cuestion for sleeping purposes only by not more than persons. 

Use the room in cvestion for cooking purposes only. 

Provide additional electrical ovtlet(s). 


| 
29- PLAINTIFF'S EXHIBIT NO. 3(a) 


| 
it ad ER Sel ea <—~ 


MEMORANDUM RE DOCKET NO. MM 1034 


Appeal of: Alonzo 0. Bliss 

Subject: Denial of variance request 

Premises: 2523 - 14th Street, N. W. 
(apartment heuse) 


1. Original_variance request, 5/26/60, listed as “Ceiling hesche under 
pipes” [Section 2205 of the Housing Regulations/ 


. What alternate solution, if any, is offered 7 
. Compensat factors, if any, which you believe aes be 


2 . Why strict compliance cannot be attained. J 
considered, 


“Suilding was built in 1905 and further life expectancy does not 
warrant cost of moving pipes which is estimated at $5,000.00. | 


“Pipes do not cross an entrance way, door way or passage way. The 
apartment is used as a Janitor's Apartment and has been so used| for 25 
years. Present Janitor, William Tubman, and his family have lived there 
for 2 years. William Tubmoan's measured height with shoes on is 5 ft. 
and 5 in. His wife's height is 4 ft. and 11 in. Their 3 children are 
all of less height than the father. The pipe clearance is 5 ft. 9 
inches. The actual ceiling height is not less than 7 ft. and 7 in. 
Tubman is considered a permanent employee." 


2. Action by Department of Licenses and Inspections, 1/31/S2: 
| 
“ACTION SUMMARY" : 

PREMISES 2523 14th Street, Northwest - Apartment House 


Variance Requested Housing Findings Action 


1. Basement unit north 
sleeping room. Height 
Pg Mader pipes. 2205 Ceiling height 7 feet © inches. 
ria? Height under pipes 5 feet 9 | 
Bxhs bi inches. Required height under 
t pipes 6 feet © inches. 


x | 
Section 
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Possible Solution 
Raise the pipes to a height of at least 6 feet © inches. 


2. Basement unit middle 
sleesing room. Heisht ; 
under pipes 2205 Ceiling height 7 feet S inches. Height 
] under pipes 5 feet 9 inches. Required 
height under pipes 6 feet 5 inches. 
Disapproved 


Possible Solution 
Raise the pipes to a height of at least 5 feet ¢-inches. 


Basement unit living : 
toon. Height under aM 
pipes. 2205 Ceiling height 7 feet o inches. Height 
under pipes 5 feet 9 inches. Required 
height under pipes 6 feet 8 inches. | 
Disapproved | 


Possible Solution 


Raise the pipes to a height of at least 5 feet © inches. 


Basement unit cooking 
and eating roca. 
Height under pipes. 2205 Ceiling height 7 feet 9 inches. Height 
under pipe 6 feet. Required height 
= under pipes 6 feet 3 inches. 
Disapproved 


Possible Solution 
Raise the pipes to a height of at least 6 feet 3 inches. 
Additional Findings - Light area 
Floor area 126 square feet. Light area 
6 square feet, 100 per cent openable. 
Required light area 12.6 square feet. 
Disapproved 
Possible Solution 


Provide edditional outside light area so that the total light erea 
will equal at least one-tenth of the floor area served. 


PLAINTIFF'S EXHIBIT NO. 3(c) 


M1034 = 3. 


Basement unit middle i 
sleeping room. Floor area 107 square feet. Light! area 
8 square feet, 100 per cent openable. 
Required light area 10.7 square feet. 
Aporoved 


Basement unit living | 
room. Floor area 144 square feet. Light area 
S square feet, 100 per cent openable. 
Required light area 14.4 square feet. 
Disapproved 


Possible Solution 


Provide additional outside Light ares so that the total light ares 
will equal at least one-tenth of the floor area served. 


| 


3. Appeal, 2/10/61 - Merk P. Friedlander, Jr., Atty. for appellant: | 


tmbis office represents Alonzo 0. Bliss, the owner of the Dunsmere 
Apartments, and David Tinley, the manager of said apartment house. 


“By letter dated January 31, 1961 J. J. Elgenfritz, Director of the 
Department of Licenses and Inspections, denied our client's request for 
variance from strict compliance with the Housing Code for the above premises 
in connection with the height of certain pipes in a basement apartment unit, 
and in connection with the light area in said unit. 


“Yt is our client's desire to appeal this decision to the Board of Appeals 
and Review. | 


- "The Dunsmere was built in 1905, and the cost of making the required 
repairs is $5,000.00. The apartment unit has bean used as a janitor's 
apartment for twenty-five years, with the present janitor occupying it for 
two years. For these reasons, and others to be explained at the time of 
the hearing, it is our client's desire to appear before the Board of | 
Appeals and Review and set forth his position with regard to the findings 
of the Department of Licenses and Inspections. 1 


“Please consider this letter as a notice of appeal, as suggested in 
Mr. Elgenfritz' letter of January 31, 1961, and notify this office as to 
the date set for hearing or as to any other steps we must take in this 
matter.” ; | 


August 28, 1961 
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GOVERNMENT OF THE DISTRICT OF COLUMBIA 
BOARD OF APPEALS AND REVIEW 7 ! 


Re: Docket No. M 1084 

AARRV 
of Alonzo 0. Bliss om, 
2523 - 14th Street, N. W. 
(apartment house) 


Appeal from decision of Department of Licenses and Inspections 
denying request for variance. 


Alonzo G. Bliss, owner and operator of an apartment house at 
2523 - 14th Street, N. W., appealed through his attorney from a January 31, 
1962 decision of the Department of Licenses and Inspections denying 
a request for variance (as provided for under Section 2702 of the Hous- 
ing Regulations) from strict compliance with the provisions of Sections 
2202 and 2205 of the Housing Regulations as epplied to the basement unit 
of the subject premises. 


At the hearing before this Boerd on September 7, 1961, the District 
of Columbia was represented by Assistant Corporation Counsel David P. 
Satton; appellant was represented by Mark P. Friedlander, Jr., Esq. 
Testimony wes given by James R. Talley, of the Field Inspection Branch, . 
Housing Division, Department of Licenses and Inspections; David P. Tinley, 
Manager of the Dunsmere Apartments, 2523 - 14th Street, N..W.; and 
Joseph ¥V. Orange, Plumbing and Heating Contractor, 5619 Georgia Avenue, 
H.W. The appellant was not present. 


Lfter consideration of all of the testimony and evidence presented, 
the Board makes the following findings of fact and conclusions of law: 


FINDINGS OF PACT 


1. The basement unit, consisting of a living room, two sleeping 
rooms and a cooking-eating room, is in violation of Section 2205 of the 
Housing Regulations, requiring ell habitable room area to have ea minimum 
clear bead room of 6°-8" under beams, pipes, ducts, or other construction 
projections from the ceiling, in that a steam pipe runs through the 
living room and sleeping rooms at a height of 5'-9", and through the 
cooking-eating room at s height of 6°-0", at a point approximately 4'-0" 
from the exterior wall of the rooms. 


Compliance with the regulations could be met by moving the pipe 
against the exterior wall, relocating this steam main in an area other 
eon basement apartment, or raising the pipe to 4 height of at least 

Se) e 


PLAINTIFF'S EXHIBIT NO. 4(b) 


M 1084 - 2, (D) 


2. The north sleeping room of the basement unit, containing 126 
square feet of floor area and having 6 square feet of outside light 
area, 100 per cent openable, is in violation of Section 2202 of the 
Housing Regulations, requiring that habitable rooms have glass ares 
directly to the exterior transmitting natural light equal to 10 per 
cent of the square footage of floor area served. 

3. The living room of the basement unit, containing 144 square 
feet of floor area and having 8 square feet of outside light ares, 100 
per cent openable, is in violation of Section 2202 of the Housing 
Regulations. 

In Items 2 and 3 compliance with the regulations could be met. 
by increasing the size of existing windows or providing additional windows 
go that the total outside light area will equal at least one-tenth of the 
floor area served. i 


4. Testimony was offered on behalf of the appellant as to the 
necessity for drilling through supporting beams in order to raise the 
steam pipe within the basement apartment; the changes which would be 
necessary to move the pipe closer to the exterior wall of the apartment; 
and the necessity for changing from casement type windows to double hung 
windows if the pipe were moved closer to the wall. Testimony vas also given 
that if the pipe were moved entirely out of the basement apartaent, the 
necessary installation would be such as to cause excessive noise from 
“yater hammer;" that if appellant is forced to change the heating system, 
the resulting excessive noise on the east side of the building could 
cause hardship in rental of apartment units and, in turn, @ possible 
financial loss to appellant. 


With respect to the outside light area in the living room and 
north sleeping room, no basis to support the request for variance wes 
offered by the appellant. 


5. The Committee finds that appellant presented no substantial 
or persuasive evidence of excessive structural or mechanical difficulty, 
as required by H.R. Section 2702 to support a request for variance, in- 
volved in the relocation of the steam pipes within the basement /spartment 
to a position close to the exterior wall; and further finds that there 
was no substantial or persuasive evidence that exceptional or undue hard- 
ship would result from such relocation. 


PLAINTIFF'S EXHIBIT NO. 4(c) 34 
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CONCLUSIONS OF LAW 


The action of the Department of Licenses and Inspections denying the 
variance request is sustained. 


ff 


J A. Willey, Esq. 
/ Chatecnn. mate Committee 


eA 


September 7, 1961 
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GOVERNMENT OF THE DISTRICT OF COLUMBIA;- = 
EQ\RD OF APPZALS ZND REVIEW ~~ * 


Decket No. M 1084 - RECONSIDERATION OF DECISION IN RE: 
SARRY ff) HULL, CLERK 
Appeal of Alonzo O. Bliss from decision of Department of Licenses and 
Inspections denying variance request 
2523 - l4ta Street, N. W. (apartment house) 


FINAL ORDER UPON PETITION FOR RECONSIDERATION OF DECISION RENDERED BY 
THE BOARD OF APPEALS AND REVIEW SEPTEMBER 7, 1961 


The Committee of the Board of Appeals and zeview met on November 2, 
1961 to consider the appellant's request to rescind its findings of fact 
and conclusions of law heretofore rendered in the above entitled cause, 
as provided for in the Board's Rules of Procedure. At the hearing 
appellant was represented by Mark P. Friedlander, Jr., Esq. The District 
of Columbia was represented by Assistant Corporation Counsel David P. 
Sutton. Testimony was given by Joseph V. Orange, Plumbing and Heating 
Contractor; David P. Tinley, Manager, Dunsmere Apartments; and James R. 
Talley, of the Field Inspection Branch, Housing Division, Department 
of Licenses and Inspections. | 


After due consideration the Board finds as follows, that: 
1. The appellant failed to introduce any new or additional 
evidence not previously considered by the Board in reaching 
its findings ané conclusions. |! 


| 
The appellant has not shown that the Board failed to con- 
sider any substantial, relevant or significant evidence 
or testimony favorable to appellant. 
The appellant has failed to show that the action of the 
Committee, sustaining the action of the Department of 
Licenses and Inspections by its finding that violations 
of Sections 2205 and 2202 of the Housing Regulations exist, 
wos arbitrary, capricious, or in contravention of iappellant's 
legal rights. 


PLAINTIFF'S ‘EXHIBIT NO. 5 (b) 


M 1084 - 2. (D) 


WHEREFORE: The Soard finds as a conclusion of law, that the 
erpellant has failed to show good cause, or exceptional circumstances, 
to warrant recision or reconsideration cf the Boarc’s decision in the 


case and denies appellant"s request for recision. The original decision 
of the Board is hereby affirmed. 


fj 


FE ELE PLAZA 


James A. ei a a Esq.--- 
“ Chairman, Hearing Committee 


Frederick L. Haller, Mabe 


Raymopd B. Ward, Member 


37 PLAINTIFF'S EXHIBIT NO. 6 


GOVERNMENT OF TBE DISTRICT OF COLUIMIA 
BOARD OF APPEALS AND REVIEW 


Docket No. M 1084 


Appeal of Alonzo 0, Bliss 
2523 - 14th Street, N. W. 
(apartment house) 


Appeal from decision of Department of Licenses end Inspect 
request for variance, 


Alonzo 0, Bliss, owner and operator of an apartment house at 2523 - 
14th Street, N. W., appealed through his attorney from a January 31, 1961 
decision of the Department of Licenses and Inspections denying a request 
for variance (as provided for under Section 2702 of the Housing Regulations) 
from strict compliance with the provisions of Sections 2202 and 2205 of the 
Housing Regulations as applied to the basement unit of the subject premises, 


At the hearing before this Board on April 5, 1962, the Hearing 
Committee consisted of Dayton M, Harrington, Esq., Chairman, Marilyn C. 
Fine, Member, and Phillip 0. Pace, Member, said hearing having resulted 
from a return of this matter for a new hearing after a hearing on September 
7, 1961, and a hearing on e Petition for Reconsideration on November 2, 
1961 and a remand by order of the United States District Court for the 
_ District of Columbia, The District of Columbia was represented by 
Assistant Corporation Counsel David P. Sutton and appellant was represented 
by Mark P. Friedlander, Sr., Esq. Testimony was given by Harold/A. Duke, 
Housing Inspector for the Department of Licenses and Inspections, and by 
Joseph Vincent Orange, Registered Plumber, and David P, Tinley, Manager of 
the Dunsmere Apartments at 2523 - 14th Street, N. W. The appellant was 
not present. 

After consideration of all of the testimony and evidence presented, 
including that contained in the Board's: own file, the Board makes the 
following findings of fact and conclusions of law: 


FINDINGS OF FACT | 


1. The basement unit consisting of a living room, two sleeping rooms, 
end a cooking-eating room, is in violation of Section 2205 of the Housing 
Regulations, which requires all habitable room area to have e minimum clear 
head room of 6' -S"' under beams, pipes, ducts or other construction pro- 
jections from the ceiling. Since a steam pipe runs through the unit at 8 
point approximately four feet from the exterior wall of the room, compliance 


with the regulations can be met by: 
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1. Discontinuance of the use of the unit for habitable purposes. 
2. Moving the steam pipe outside the unit. 


2. The north sleeping room of the basement unit contains 126 square 
feet of floor area and has 6 square feet of outside light area, 100% openable, 
and is in violation of Section 2202, which requires that habitable rooms have 
a glass area opening directly to the exterior and transzitting natural light 
equal to 10% of the square footage of the floor area served. 


3. The living room of the basement unit contains 144 square feet of 
floor area and has 8 square feet of outside light area and is in violation 
of Section 2202 of the Housing Regulations. Compliance with items 2 and 3 
could be met by increasing the size of the existing windows or providing 
additional windows, so that the total outside light area will equal at 
least one-tenth of the floor area served. Appellant has not contested the 
necessity of his complying with Section 2202 and presented no evidence to 
support his request for variance. 


4. Testimony was offered on behalf of appellant showing that it would 
be impossible to raise the pipes because of structural difficulties. Testi- 
mony was also offered to the effect that if the pipe is removed entirely 
from the basement apartment, the new installation, because of a friction 
resistance, would build up condensate and possibly fracture screw joints and 
create a water hammer, which water hammer, however, could be minimized by the 
installation of bleed lines at the base of the risers, to take away the con- 
densate and would not be dangerous. Testimony was also offered that the 
water hammer might cause some tenants to move and could cause a hardship in 
rental of apartment units, and in turn a possible financial loss to appellant. 
Testimony was offered on behalf of appellant to the effect that the basement 
unit has been occupied as a janitor's quarters for over 25 years and by the 
present short janitor for over 2 years. 


5. The Committee finds that appellant presented no substantial or 
persuasive evidence of excessive structural or mechanical difficulty to 
support the request for the variance involved in relocating the steam pipe 
outside of the basement unit; and further finds that there was no substantial 
or persuasive evidence of exceptional or undue hardship, which would result 
from such relocation. 


6. The Committee further finds that the continued use of the basement 
unit for housing purposes is dangerous to the health and safety of the 
employee now occupying it, or to any other employee who might occupy such 
unit, in its present condition. 


M 1084 - 3.(D) 


CONCLUSIONS OF LAW 


The action of the Department of Licenses and Inspections denying the 
variance request is sustained, by unanimous vote of the Hearing Comaittee. 


April 5, 1962 


40 
[Filed Aug. 2, 1962] 


MEMORANDUM 


This is an action in which the plaintiff seeks to enjoin the District 
of Columbia from enforcing an order of its Department of Licenses and 
Inspections requiring plaintiff to change the location of a steam pipe in 
a building owned by plaintiff. Plaintiff contends that the District of Colum- 
bia Housing Regulations, under which the order of the Department was is- 
sued, are without statutory authority and void and that in any event they 
are void with respect to his property which has been in existence for a 
long period of time. 

The plaintiff is the owner of an apartment building located at 14th 
and Euclid Streets, N.W. The building was constructed approximately 50 
years ago. There are 56 apartment units in this four-story structure with 
a basement. One apartment, used by the janitor and his family, is located 
in the basement. A 4-inch steam pipe runs through the length of the jani- 
tor’s four-room apartment approximately four feet from the exterior wall 
of the rooms. This pipe in three of the rooms is at a height of 5 feet 9 
inches above the floor and in the fourth room it is 6 feet above the floor. 
At all times relevant here the plaintiff had a certificate of occupancy for 
the building and a license to operate an apartment house therein. 

Under date of May 23, 1960, the Superintendent of the Housing Divi- 
sion, Department of Licenses and Inspections of the Government of the 
District of Columbia notified plaintiff an inspection of the apartment build- 
ing disclosed that the height of the pipe in the janitor’s apartment was in 
violation of existing laws and regulations governing the occupancy of the 
building. It was stated that the height of the pipe did not conform to Sec- 
tion 2205 of the Housing Regulations and plaintiff was directed to correct 
the violation. 1/ Section 2205 requires that all habitable room area shall 
have a minimum clear headroom of 6 feet 8 inches under pipes. Subse- 
quent to the receipt of the notice, plaintiff, pursuant to Section 2702 of the 


vy The notice also advised that there were certain other violations of 


the Housing Regulations but plaintiff does not complain with respect to 
them in this action. 
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Housing Regulations, made written request for a variance from strict 


compliance with the Regulations. This request was denied by the Depart- 


ment of Licenses and Inspections from which plaintiff appealed to the 
Board of Appeals and Review. After a hearing, the Board sustained the 
Department's action in denying the request.2/ Plaintiff then instituted 
this action. | 
Plaintiff asserts here that there is no statutory authority La 
which the Commissioners of the District of Columbia could promulgate 
the Housing Regulations. This contention is without merit. In Whetzel v. 
Jess Fisher Management Co., 108 U.S. App. D.C. 385, 390-391, 282 F.2d 
943 (1960), the Court of Appeals found that there was statutory authority 
sufficient to support the application of the Housing Regulations to an apart- 
ment building housing more than two families. Here there were 56 apart- 
ments inhabited by tenants. i 
Plaintiff contends that the Housing Regulations, promulgated in 1955, 
are illegal with respect to his fifty-year-old property because of their 
retroactive application. In Section 2102 of the Housing Regulations it is 
expressly stated that the Housing Regulations apply to all premises or 
parts thereof which are occupied, used or held out for use as places of 
abode for human beings. These regulations were clearly intended to be 
applicable to all buildings existing on the date of their promulgation as 
well as those that might thereafter be built. The Court of Appeals held 
in Hill v. Raymond, 65 App. D.C. 144, 145, 81 F.2d 278 (1935) that a Dis- 
trict of Columbia regulation requiring the installation and maintenance of 
hall and stairway lights was applicable to existing buildings. There it was 
stated: | 
: 
2 The hearing was held on April 5, 1962. There were two. prior hear- 
ings by the Board. The original hearing held on September 7, 1961, re- 
sulted in a decision adverse to plaintiff, and a hearing on plaintiff’ s peti- 
tion for reconsideration of the Board's adverse decision was held on No- 
vember 2, 1961, following which there was an affirmance of the Board's 
decision. Due toa malfunctioning of the mechanical recording equipment, 
it was impossible to prepare a transcript of the September 7, 1961 hear- 


ing. The April 5, 1962 hearing followed a remand in this action to the 
Board for a de novo hearing. 
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The regulation promulgated under the act is in the nature of a police 
regulation, and is intended as a safeguard against accidents, not 
only in buildings to be erected but to those already in existence and 
being used for the purposes named in the act. 
And such is the effect of the decisions in other jurisdictions. In City of 
Louisville v. Thompson, 339 S.W. 2d 869, 872 (Ky., 1960) it is stated: 
Legislation that is otherwise reasonable does not necessarily be- 
come unreasonable because it may require the repair, improve- 
ment, or even the removal of existing property in order to comply 
with it. 
See also Adamec v. Post, 273 N.Y. 250, 7 N.E. 2d 120 (1937); Abbate 
Bros., Inc. v. City of Chicago, 11 Dl. 2d 337, 142 N.E. 2d 691, 694-695 
(1957); Paquette v. City of Fall River, 338 Mass. 368, 155 N.E. 2d 775, 
780 (1959), Annotation, 109 A.L.R. 1117 (1937). 

The Housing Regulations are invested with a strong presumption of 
validity. If the question as to whether they are unreasonable or arbitrary 
as applied to plaintiff's property is fairly debatable, they must be upheld 
as valid. Marblehead Land Co. v. City of Los Angeles, 47 F.2d 528, 532 
(9 Cir., 1931); Sinclair Refining Co. v. City of Chicago, 178 F.2d 214, 217 
(7 Cir., 1949); City of Louisville v. Thompson, supra; Paquette v. City of 
Fall River, supra. And see Berman v. Parker, 348 U.S. 26, 32 (1954). 

The Housing Regulations as applied to plaintiff's property were con- 
sidered reasonable by the Board of Appeals and Review. Judicial review 
of its decision must be based upon the record of its proceedings. Robert 
A. Harris, et al. v. Walter N. Tobriner, etal., _—saU‘-S.. App. D.C. _, 
en BR (Nos. 16617, 16710, decided May 3, 1962). That record, 
in addition to showing the facts heretofore stated, reveals that the plain- 
tiff asserted that the height of the pipe running through the basement 
apartment was not unsafe since the janitor was a short man who could 
stand underneath the pipe and not be injured by its presence, and his wife 
and children were not as tallas he. This janitor and his family have lived 
in the apartment for over three years and, since he is in good health and 
has been doing his work to the satisfaction of the plaintiff, it is expected 
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that he will continue to be employed and live in the apartment. But it is 
also to be expected that sooner or later a new janitor will necessarily be 
employed who may not be as small in stature. Moreover, invitees and 
licensees, who from time to time will enter the apartment, may be of such 
heights that a steam pipe only 5 feet 9 inches above the floor would be 
dangerous. 

Plaintiff contended before the Board, as he does here, that Section 
2101 of the Housing Regulations shows that they are to apply to slum or 
otherwise blighted property or to buildings and areas within the! District 
which are deteriorating and are in the danger of becoming slum or other- 
wise blighted property. While plaintiff argues that his apartment house 
is neither a slum nor otherwise blighted, nor in danger of becoming a slum 
or otherwise blighted, he made no factual showing in support of such con- 
tention. But, in the opinion of the Court, even if such a showing had been 
made the Housing Regulations would nevertheless be reasonably applicable 
to plaintiff's apartment house because, as stated in Section 2101, the Com- 
missioners promulgated the Regulations “for the purpose of preserving 
and promoting the public health, safety, welfare and morals" within the 
District of Columbia. This is a proper exercise of the police power and 
it ig not unreasonable to determine that a 4-inch steam pipe located only 
5 feet 9 inches above the floor makes for an unsafe condition in a place of 
abode for human beings. 

Nor does the record made before the Board of Appeals and Review 
compel a conclusion that defendant's officers and employees were unrea- 
sonable and arbitrary in denying the variance requested by plaintiff. 
Plaintiff desired to have the pipe left at the location and height [in which 
it had been since the construction of the building some 50 years ago. There 
was evidence adduced at the hearing that the pipe could be moved entirely 
out of the janitor's apartment, which would eliminate the existing unsafe 
condition. The cost for relocating the pipe would be $1,482. This cannot 
be considered unreasonable. In Adamec v. Post, supra at 123- -124, the 
assessed value of the property to be improved was $13,500 while the cost 


of the improvements would amount to $5,000, but the Court did! not con- 


sider such cost to be unreasonable. 
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Plaintiff also argued before the Board, as he does here, that to re- 
locate the pipe would result in a "water hammer" which would make for 
an unsafe condition as well as cause such a noise that the tenants would 
move elsewhere. The record before the Board of Appeals and Review 
shows that if the pipe were to be relocated in another part of the janitor's 
apartment such would be the condition, but if the pipe were relocated out- 
side of the janitor’s apartment a "water hammer” would not produce an 
unsafe condition and the noise would be reduced. 

Moreover, Section 2702 of the Housing Regulations provides that a 
variance may be granted only where, and to the extent necessary to amelio- 
rate exceptional or undue hardship "and only when compensating factors 
are present which give adequate protection to the public health, welfare, 
safety, or morals, and such variance can be granted without impairing 
the intent and purposes of the housing program of the District of Columbia 
as embodied in this Code [Housing Regulations]. The Board found that 
the continued use of the basement apartment with an overhead 4-inch steam 
pipe 5 feet 9 inches above the floor is dangerous to the health and safety 
of the occupants. And the Board further found that plaintiff presented no 
substantial or persuasive evidence of excessive structural or mechanical 
difficulty to support the request for the variance or of exceptional or un- 
due hardship which would result from relocating the steam pipe outside. 
In view of the limitations placed on the granting of variances, the Court is 
of the opinion that the Board was justified in making such finding on the 
record before it. But even if there were a question with respect to wheth- 
er the variance should have been granted, there was ample room for a dif- 
ference of opinion, and in such a case a court will not substitute its opin- 
ion for that of a governmental agency created and qualified to decide such 


questions. Selden v. Capitol Hill Southeast Citizens Association, 95 U.S. 
App. D.C. 62, 64, 219 F.2d 33 (1955). 

Judgment for defendant. This memorandum is to serve as the find- 
ings of fact and conclusions of law of the Court. 


Counsel for defendant will present appropriate order. 


/s/ William B. Jones 
August 2, 1962 United States District Judge 


[Filed Aug. 16, 1962] 
ORDER 


This cause came on for final hearing before the Court upon the evi- 
dence and argument of the respective parties, and after consideration 
thereof, the Court filed on August 2, 1962, its memorandum in which ap- 
pear its findings of fact and conclusions of law, and based thereon it is 
by the Court this 16th day of August, 1962, | 

ORDERED: That the defendant be, and it is hereby eee judgment. 

/s/ William B. Jones 
JUDGE 


[Certificate of Service] 


[Filed Aug. 27, 1962] 
NOTICE OF APPEAL 


Notice is hereby given this 27th day of August, 1962, that ALONZO 
O. BLISS hereby appeals to the United States Court of Appeals for the Dis- 
trict of Columbia from the judgment of this Court entered on the 16th day 
of August, 1962 in favor of the District of Columbia, 2 ronnicipal corpora- 
tion, against said Alonzo O. Bliss. 


FRIEDLANDER & FRIEDLANDER 


By: /s/ Mark P. Friedlander 
Attorney for Plaintiff. 


*** 


[Certificate of Service] 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 17, 433 


ALONZO O. BLISS, 
Appellant, 
Vv. 
DISTRICT OF COLUMBIA, 


Appellee. 


Appeal From The United States District Court 
For The District Of Columbia 


CHESTER H. GRAY, 
Corporation Counsel, D. C. 


United States Court of Appeals MILTON D. KORMAN, 
, for the District of Columbia Circuit Principal Assistant 


FILED FEB 8 1963 Corporation Counsel, D. C. 


oy HUBERT B. PAIR, 
oe Assistant Corporation 
oT Kane Genebions Counsel, D. C. 
Attorneys for Appellee, 


District Building, 
Washington 4, D. C. 


STATEMENT OF QUESTION PRESENTED 


In the opinion of the appellee, the question presented is: 


Does the denial of apartment house owners’ request for 2 
variance from strict compliance with the Housing Regulations have 


warrant in the record and a reasonable basis in law? 
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I. The District of Columbia Housing Regulations 


were promulgated pursuant to statutory 
authority. 2.2... 2. eee ec cee ee ene ec eees 


The court below did not err when, upon a 
showing that the complete record of the 
proceedings before the Board of Appeals 


and Review was not available, it remanded 
the case for a de novo hearing. ............ 


The Housing Regulations are not restricted 
in their application to "* * *slum property | 
or property in danger of deterioration or 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 17, 433 


ALONZO O. BLISS, 
Appellant, 
v. 


DISTRICT OF COLUMBIA, 


Appellee. 


Appeal From The United States District Court 
For The District Of Columbia 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 


This appeal is from a judgment of the District Court entered 


August 16, 1962, in favor of the District of Columbia in an action by 
Alonzo O. Bliss, the owner of an apartment building and the appellant 
herein, to enjoin the enforcement of certain Housing Regulations 


(J. A. 1-3, 45). 


Constructed in the District of Columbia more than fifty years 
ago, appellant's building has fifty-six apartment units, one of which 
is located in the basement and, at the time of the actions and matters 
complained of, was occupied by the building's janitor and his family 
(J. A. 2, 6). 

On May 23, 1960, the Superintendent of the Housing Division, 
District of Columbia Department of Licenses and Inspections, served 
upon appellant notice to correct by July 9, 1960, certain conditions 
obtaining in violation of the Housing Regulations! in the apartment 
occupied by the janitor and his family (J. A. 22-23). 

From the list of deficiencies transmitted with the notice 
(Plaintiff's exhibit numbered 1 (b); J. A. 23), the "action summary" 
(Plaintiff's exhibits numbered 3 (a), (b); J. A. 29, 30) and the find- 
ings of fact of the Board of Appeals and Review at the hearing on 
September 7, 1961, and April 5, 1962 (Plaintiff's exhibits numbered 


4 (a) and6; J. A. 32-33, 37-38), it appears that a 4" steam pipe 


1 section 2205: "Ceiling Height. * * * All habitable room 
area shall have a minimum clear head room of 6 feet 8 inches under 
beams, pipes, ducts, or other construction projections from the 
ceiling. * * *" 


runs through the janitor's four-room apartment approximately 4' 
from the exterior wall of each room. In three of the rooms the pipe 
| 


is at a height of 5'9" above the floor and in the fourth room it is 6° 


above the floor (J. A. 22, 23). | 


As permitted by Section 2702 of the Housing Regulations 
(App. infra, p. 2B), appellant requested but, on January 31, 1961, 
was denied a variance from strict compliance with Section 2205 of 
the Housing Regulations (App. infra, p. 2B) (J. A. 24-26), 


Pursuant to Section 2703 of the Housing Regulations (App. 


infra, p. 3B), appellant then appealed to the Board of Appeals and 


Review (J. A. 29-31) and, after a hearing on September 7, 1961, 


the Board made findings of fact in part as follows: 


1. The basement unit, consisting of a 
living room, two sleeping rooms and a cooking-' 
eating room, is in violation of Section 2205 of 
the Housing Regulations, requiring all habitable: 
room area to have a minimum clear head room 
of 6' -8" under beams, pipes, ducts, or | 
other construction projections from the ceil- 
ing, in that a steam pipe runs through the 
living room and sleeping rooms at a height 
of 5' -9", and through the cooking-eating 
room at a height of 6' -0", at a point approxi- 
mately 4' -0" from the exterior wall of the 
rooms. | 


Compliance with the regulations could be 
met by moving the pipe against the exterior 


wall, relocating this steam main in an area 
other than the basement apartment, or 
raising the pipe to a height of at least 6' -8". 


~ * * 


5. | * * * [A]ppellant presented no sub- 
stantial or persuasive evidence of excessive 
structural or mechanical difficulty, as 
required by H. R. Section 2702 to support 2 
request for variance, involved in the reloca- 
tion of the steam pipes within the basement 
apartment to a position close to the exterior 
wall; and further finds that there was no 
substantial or persuasive evidence that 
exceptional or undue hardship would result 
from such relocation. (J. A. 32-33.) 


On the basis of these findings the Board of Appeals and Review 
sustained the action of the Department of Licenses and Inspections in 
denying the requested variance (J. A. 34). 

Appellant petitioned the Board of Appeals and Review for 
reconsideration of its decision of September 7, 1961, and, on 
November 2, 1961, the petition was denied (J. A. 35, 36). 

Complaining that there was no statutory authority for the 
Housing Regulations enforced against him and that in any event such 


Regulations are, with respect to his property, of no legal effect when 


given retroactive application, appellant commenced in the court 


below the action which resulted in this appeal. The specific relief 


sought by appellant was (1) that appellee be enjoined from enforcing 


the order of the Department of Licenses and Inspections (J. A. 22, 
23), (2) that the court declare null and void the "Housing Code *** 
insofar as it effects long existing property * * *,"" and (3) that the 
court declare that the '* * * Housing Code is without statutory 
authority and void." (J. A. 1-3.) | 
The appellee answered the complaint (J. A. 4- 5) and, at the 
pre-trial proceedings which followed, it was stipulated that a trans- 
cript of the proceedings at the hearing before the Board of ‘Appeals 


and Review on September 7, 1961, might be received in evidence at 


trial without formal proof. Counsel for appellee undertook to 


furnish counsel for appellant a copy of the transcript of such pro- 


| 
ceedings (J. A. 8). It was ascertained thereafter that, because of 
| 


a mechanical failure in the recording device employed at the 
| 
administrative hearing, it was impossible to prepare and furnish a 


transcript of the proceedings (J. A. 10). | 

On motion of the appellee and over the objection of the appel- 
lant, the court below, on March 30, 1962, entered an order staying 
all proceedings in the then pending civil action and remanded the 
matter to the District of Columbia Board of Appeals and Review for 


a de novo hearing (J. A. 10-11). 


As ordered by the court below, the Board of Appeals and 


Review conducted on April 5, 1962, a de novo hearing on the appeal 


from the decision of the Department of Licenses and Inspections 
denying appellant’s request for a variance. At the conclusion of the 
hearing the Board of Appeals and Review made findings of fact as 
follows: 


1. The basement unit consisting of a 
living room,two sleeping rooms, and a cooking- 
eating room, is in violation of Section 2205 of 
the Housing Regulations, which requires all 
habitable room area to have a minimum clear 
head room of 6" -8" under beams, pipes, 
ducts or other construction projections from 
the ceiling. Since a steam pipe runs through 
the unit at a point approximately four feet 
from the exterior wall of the room, compli- 
ance with the regulations can be met by: 


1. Discontinuance of the use of 
the unit for habitable purposes. 


2. Moving the steam pipe out- 
side the unit. 


* * * 


5. | The Committee finds that appellant 
presented no substantial or persuasive 
evidence of excessive structural or mechani- 
cal difficulty to support the request for the 
variance involved in relocating the steam 
pipe outside of the basement unit; and further 
finds that there was no substantial or per- 
suasive evidence of exceptional or undue 
hardship, which would result from such 
relocation. 


6. The Committee further finds that the 
continued use of the basement unit for housing 
purposes is dangerous to the health and safety 
of the employee now occupying it, or to any 
other employee who might occupy such unit, 
in. its present condition. (J. A. 37-38.) 
The Board then by unanimous vote sustained the action of the 
Board of Licenses and Inspections in denying the requested variance 
(J. A. 37, 39). | 
Received in evidence at the trial in the court below commenc- 
ing May 24, 1962, was the administrative record including the findings 
of fact and conclusions of law at the hearing on September 7, 1961 
| 
(Plaintiff's exhibit numbered 4 (a); (J. A. 33-34) and at the recon- 
| 
sideration of such decision on November 2, 1961 (Plaintiff's exhibit 
numbered 5 (a); J. A. 35-36). Received in evidence also was the 
| 
transcript of proceedings at the hearing conducted by the Board on 
April 4, 1962 (Plaintiff's exhibit numbered 9; J. A. 18-20) and the 
findings of fact and conclusion of law at such hearing (Plaintiff's 
exhibit numbered 6; J. A. 14, 37-39). At the conclusion of the trial, 
counsel were requested to submit memoranda for consideration by the 


court in its final disposition of the matter. ! 


On August 2, 1962, the court below filed its memorandum to 
| 


serve as findings of fact and conclusions of law (J. A. 40-45) and 
on the basis thereof, on August 16, 1962, entered the judgment which 


is challenged by this appeal (J. A. 45). 


STATUTES INVOLVED 1 
District of Columbia Code, 1961 Edition: 


Section 1-226. Regulations for protection of 
life, health, and property. 


Section 1-228. Building regulations. 

Section 47-2328. Classification of buildings con- 
taining living quarters for licenses-- 
Fees--Buildings exempt from license 
requirement. 


Section 47-2345. Promulgation of regulations * * *, 


REGULATIONS INVOLVED2 


Housing Regulations of the District of Columbia: 
Section 2101--Purpose of Regulations. 
Section 2102--Scope. 

Section 2201--Habitable Rooms. 
Section 2205--Ceiling Height. 
Section 2301--Use and Occupancy. 
Section 2702--Variances. 


Section 2703--Appeal and Hearing. 


1 The pertinent statutory provisions are printed in Appendix, 
infra, pp. 1A-2A. 


2 The pertinent regulations are printed in Appendix, infra, 
pp. 1B-4B. 


SUMMARY OF THE ARGUMENT 


The Housing Regulations are a proper exercise of authority 


vested in the Commissioners to regulate on such subjects of 


municipal concern 2s the public health and safety. 


As enforced against appellant's apartment building, | 


Housing Regulations are not unreasonable nor are they oppressive, 


even though, prior to the adoption of the regulations, appellant's 

building was constructed in full compliance with regulations then in 
| 

effect. 


Because there was no showing of "compensating factors * * * 


which give adequate protection to the public health, welfare, [and] 


safety," the denial of appellant's request for a variance was 


neither arbitrary nor capricious. 


The District of Columbia Housing Regulations 
"were promulgated pursuant to statutory _ 
authority. 

Appellant contends first that the District of Columbia Housing 
Regulations were promulgated without statutory authority. In 
Whetzel v. Jess Fisher Management Company, 108 U. S. App. D. C. 
385, 282 F. 2d 943, this Court settled beyond any question that 
statutory authority for the Housing Regulations does exist and that 
the regulations were validly adopted pursuant to such authority. 


See also: National Bank of Washington v. Dixon, 112 U. S. App. 


D. C. 183, 301 F. 2d 507; and Morgan v. Garris, U. S. App. 


DC. _,, 307 F. 2d 179. 

Appellant says, however, that because his apartment building 
was constructed many years before the adoption of the Housing 
Regulations, such regulations, even if authorized by statute, may 
not be enforced against him in respect to the condition in the base- 
ment unit described in the notice of violations and deficiencies 
(J. A. 22-23). 

Since there has been an administrative determination that the 


basement unit in appellant's building is in violation of Section 2205 


of the Housing Regulations,# what appellant is saying, in effect, is 


that he has a vested right to continue the use of the basement for 


housing purposes although such use '™* * * is dangercus to the health 


and safety of the employee now occupying it, or to any other employee 
who might occupy such unit, in its present condition" (J. A. 38). 

But there is, of course, no such thing as an inherent or vested 
right to imperil the health or endanger the safety of those for whom 
public concern has been expressed by a regulation in exercise of the 
police power delegated by the Congress. And under no circum- 
stances does the owner of licensed housing accommodations acquire 
immunity against an exercise of the police power solely because the 
building was constructed in full compliance with the then existing 
regulations. See Hadacheck v. Sebastian, 239 U. S. 394, 60 L. Ed. 
348; Queenside Hills Realty Co. v. Saxl, 328 U. S. 80, 90 L. Ed. 
1096. 

In exercise of the authority vested in them by the Congress, 
the Commissioners provided, by Section 2205 of the Housing Regula- 
tions, that '* * * habitable room area shall have a minimum clear 
head room of 6 feet 8 inches under * * * pipes * * *,"" Since 

| 
4 Section 2205: "Ceiling Height. * * * All habitable room 


area shall have a minimum clear head room of 6 feet 8 tactics under 
* * * pipes * * *, " 


appellant acquired no immunity from the exercise of such authority, 
the retroactive application of Section 2205 was neither oppressive 
nor was it unreasonable. 

Requiring as they do that licensed housing accommodations 
shall be maintained in accordance with established standards, the 
Housing Regulations are plainly within the scope of police regulation 
contemplated by the Joint Resolution of February 26, 1892, Section 
1-226, D. C. Code, 1961, authorizing the Commissioners to make 
and enforce reasonable and usual police regulations; Section 1-228, 
D. C. Code, 1961, authorizing the Commissioners to make and 
enforce building regulations, and Section 47-2345 et seq., D. C. 
Code, 1961, the General License Law. That the Housing Regulations 
are usual and reasonable police regulations cannot be seriously 
questioned. See and compare District of Columbia v. Thompson, 
346 U. S. 100, 111, 97 L. Ed. 1480, 1490, 73 S. Ct. 1007. 

Moreover, 2 strong presumption must be indulged that the 
Housing Regulations are valid. If, therefore, the question whether 
the reguiations are arbitrary or capricious, as enforced against 
appellant's property, is fairly debatable, they must be upheld as 


valid. Sinclair Refining Co. v. City of Chicago (7th Cir., 1949), 


178 F. 2d 214, 217; Marblehead Land Co. v. City of Los Angeles, 


47 F. 2d 528, 532, cert. den., 284 U. S. 634, 76 L. Ed. 340, 
52 S. Ct. 18; City of Louisville v. Thompson (Ky., 1960), 339 
S. W. 2d 869, 872; Paquette v. City of Fall River, 338 Mass. 368, 
155 N. E. 2d.775, 780, Annotation, 109 A.L.R. 1117; Beran v. 
Parker, 348 U. S. 26, 32, 99 L. Ed. 27, 37, 75S. Ct. 98. 
Municipal ordinances of similar character have long been 
recognized as traditional uses of police power delegated by the State. 
And, in the exercise of such power, property owners have been 
required to make reasonable changes in buildings previously erected 
in order to comply with new requirements and standards for the 
protection of health and safety even though such buildings, lat the 
time of their erection, were in full compliance with regulations 
then in effect. See Hill v. Raymond, 65 App. D. C. 144, 81 F. 2d 
278; Ewing v. Chase, 37 App. D. C. 53, 58; City of Louisville Vv. 


Thompson, supra; Richards v. City of Columbia, 227 S. ¢. 538, 


88S. E. 2d 683, 687-689; Adamec v. Post, 273 N. Y. 250, 7N. E. 


2d 120, 124, 109 A.L.R. 1110, 1117. 


In9 Am. Jur. 197, 199-200, Buildings: 

§3. Power to Regulate. --Regulations and | 
restrictions upon the manner in which a 
property owner may use his property when 
necessary for the general welfare are properly 
a part of the police power of legislative bodies | 


and, if reasonable, are valid in so far as they 
tend to prevent harm to the public and to pro- 
mote the common good. Under the police 
power, the legislative authority may, within 
proper limitations, impose and enforce regu- 
lations governing buildings upon privately 
owned property without violating the consti- 
tutional property rights of the owner. 
Necessary and reasonable experses or loss 
of value, which will be sustained by an owner 
of property as 2 result of regulations made 
in the lawful exercise of the police power, 

do not invalidate such regulations and are 
damnum absque injuria. [Footnotes omitted. ] 


No basis in reason from the standpoint of public health and 
safety could be found for 2 requirement that habitable room areas in 
buildings constructed or altered subsequent to the regulations shall 


* * * have a minimum clear head room of 6 feet 8 inches under 


beams [and] pipes * * *” while waiving such a requirement for 


habitable room areas in buildings constructed or altered prior to the 
regulations. 

Certainly persons entering or residing in habitable room 
areas constructed prior to the regulations are entitled to the same 
degree of protection from conditions determined to be inimical to 
health and safety as those entering and leaving such areas in build- 
ings constructed subsequent to the adoption of the regulations. In 


fact, by Section 2102 of the Housing Regulations it is specifically 
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provided that '* * * regulations contained in this Code shall apply to 
| 


every premises or part thereof occupied, used or held out for use as 

a place of abode for human beings. " 

| 

Involved in Hill v. Raymond, supra, was 2 building regulation 
Hii v. Raymon, supra | 


promulgated pursuant to Section 1-228, D. C. Code, 1961, |which 
requires the owners of multi-story buildings to "reconstruct" non- 
conforming stairways. Involved also was a regulation promulgated 


pursuant to Section 5-503, D. C. Code, 1961, requiring the owners 


of such buildings to install and maintain hall and stairway lights. 


In holding the regulations to be applicable to existing buildings this 
| 
Court said: | 


* * * The regulation promulgated under 
the act is in the nature of a police regulation, 
and is intended as a safeguard against accidents, 
not only in buildings to be erected but to those | 
already in existence and being used for the | 
purposes named in the act. (p. 145.) | 


See also Morgan v. Garris, supra, which involved the construction 
| 


of Section 2508 of the District of Columbia Housing Regulations 
| 
requiring the installation of protective handrails at stairways. See 


also and compare Ewing v. Chase, supra. | 


To the same effect are decisions in other jurisdictions in- 


volving the retroactive application of city ordinances in exercise of 


the police power, typical of which is City of Louisville v. Thompson, 


supra, where it was said: 


* * * Legislation that is otherwise reason- 
able does not necessarily become unreason- 
able because it may require the repair, 
improvement, or even the removal of existing 
property in order to comply with it. ** * (p. 872.) 
In Fay v. Allied Stores Corp. (S. Ct. Wash., 1953), 
262 P. 2d 189, the Court upheld the retroactive application of a 
building code requiring the installation of hand rails on certain 
described stairways. In Abbate Bros., Inc. v. City of Chicago, 
11 Dl. 2d 337, 142 N. E. 2d 691, the retroactive application of a 
city ordinance requiring the installation of certain safety devices on 
elevators was held to be neither oppressive nor unreasonable. 
In Richards v. City of Columbia, 227S, C. 538, 88S. E. 2d 
683, owners of rental property challenged a city ordinance requiring 
the alteration, repair or destruction of houses deemed unfit for human 
habitation. The Court, quoting extensively from 9 Am. Jur. 197, 
199-200, Buildings, upheld the retroactive application of the 
ordinance, saying that it was neither an arbitrary nor an unreason- 


able exercise of the police power. See also Tenement House 


Department v. Moeschen, 179 N. Y. 325, 72 N. E. 231, 233, 235; 


Unique Rest Haven, Inc. v. City of Chicago, 25 Ill. App. 2d 419, 
166 N. E, 24627; Paquette v. City of Fall River, supra. 


I 


The court below did not err when, upon a 
showing that the complete record of the 
proceedings before the Board of Appeals 
and Review was not available, it remanded 
the case for a de novo hearing. 


As nearly as can be determined from the second division of 


his brief, appellant challenges as error the action of the court below 
in remanding the case to the Board of Appeals and Review for a 
de novo hearing. 

What appears from the record in this connection is that, after 
the complaint (J. A. 1, 4) and answer (J. A. 4-5) and subsequent 
to pre-trial (J. A. 5-8) at which it was stipulated that the trans- 
cript of the hearings before the Board of Appeals and Review on 
September 7, 1961 (J. A. 32-34) and November 2, 1961 (J. A. 35, 
36) might be admitted in evidence without formal proof, it was 
ascertained that, because of a mechanical failure in the recording 
device employed at such hearings, no effective transcript of the 
proceedings could be prepared for review as required by the decision 
of this Court in Harris, et al. v. Tobriner, ___U. Ss. App. D. C. 


, 304 F. 2d 377. 


On motion of the appellee and over the objection of the 
appellant, the court below entered on March 30, 1962, an order 
staying all proceedings in the then pending civil action and remanded 
the case te the District of Columbia Board of Appeals and Review for 
2 de novo hearing to be conducted on or before April 13, 1962 
(J. A. 10, 11). 


In accordance with the direction of the court, the Board of 


Appeals and Review conducted on April 5, 1962, a de novo hearing 


on the appeal from the decision of the Department of Licenses and 
Inspections denying appellant a variance (J. A. 29, 30). At the 
conclusion of the hearing, the Board made findings of fact in part 
as follows: 


1. The basement unit consisting of 2 
living room, two sleeping rooms, and 2 cooking- 
eating room, is in violation of Section 2205 of 
the Housing Regulations, which requires all 
habitable room area to have a minimum clear 
head room of 6’ -8" under beams, pipes, 
ducts or other construction projections from 
the ceiling. Since a steam pipe runs through 
the unit at a point approximately four feet from 
the exterior wall of the room, compliance with 
the regulations can be met by: 


1. Discontinuance of the use of 
the unit for habitable purposes. 


2. Moving the steam pipe out- 
side the unit. 


x * 


5. The Committee finds that appellant 
presented no substantial or persuasive evidence 
of excessive structural or mechanical difficuty 
to support the request for the variance in- 
volved in relocating the steam pipe outside of 
the basement unit; and further finds that 
there w2s no substantial or persuasive evidence| 
of exceptional or undue hardship, which would | 
result from such relocation. 


6. The Committee further finds that the 
continued use of the basement unit for housing 
purposes is dangercus to the health and 
safety of the employee now occupying it, or 
to any other employee who might occupy such 
unit, in its present condition. (J. A. 37- 38. ) 


The Board then by unanimous vote sustained the denial of a variance: 


Appellant does not challenge the sufficiency of the evidence at 


the de novo hearing to support the findings and conclusions of the 


Board of Appeals and Review (R. 37, 39), he does not charge that 
there was any irregularity in the conduct of such hearing, nor does 
he challenge the reasonableness of the Housing Regulations. His 
contention appears to be that the court below should not have based 
its decision upon a judicial review of the record of that near 

In this connection appellant says that when it appeared to the! court 
below that complete records of the hearings of September 7, 1961 
(R. 32-38) and November 2, 1961 (R. 35, 36) were not available, 
'* * * oral evidence should have been offered and received as to 


what had taken place * * *"" at such hearings. 


The fact is, however, that appellant made no proffer at the 
proceedings below of any evidence material to the issues involved, 
although repeatedly invited by the court todo so (J. A. 17, 19). 

Appellant says at pages 13 and 14 of his brief that he was 
ordered “* * * to raise a pipe * * *”’ in his basement and that at the 


hearing conducted by the Board of Appeals and Review cn remand 


"* * * [alppellee discovered that the pipe could not be raised, so it 


adopted a different theory which had the result of establishing that 
the District of Columbia was right, although it was wrong. ~ * *" 

The record speaks in this connection perhaps with more 
exactness than does the appellant. At the conclusion of the hearing 
conducted September 7, 1961, the Board of Appeals and Review 
found specifically that “* * * compliance with the regulations could 
be met by moving the pipe against the exterior wall, relocating this 
steam main in an area other than the basement apartment, or raising 
the pipe to a height of at least 6’ -8" (J. A. 32). 

On remand, the Board of Appeals and Review found substan- 
tially to the same effect at the conclusion of the hearing conducted 
April 5, 1962, saying "* * * compliance with the regulations can be 


met by: 


1. Discontinuance of the use of the unit 
for habitable purposes. 


2. Moving the steam pipe outside the 
unit. (J. A. 37+38.) 


From the foregoing, it appears that there is warrant in the 
administrative record and a sound basis in law for the denial of the 
requested variance. See in this connection: Selden v. Capitol Hill 
Southeast Citizens Association, 95 U. S. App. D. C. 62, 64, 

219 F. 2d 33, 35. ! 


mm 
The Housing Regulations are not restricted 
in their application to '* * * slum property, 
or property in danger of deterioration or 
blight." 

Appellant contends finally that the Housing Regulations may 
not be enforced against his property because it is neither a) slum 
property nor is it in danger of deterioration or blight. | A short 
answer to this contention is that, in Section 2102 of the Housing 
Regulations, it is specifically provided that "[t]he regulations 


contained in this Code shall apply to every premises or part thereof 


occupied, used, or held out for use as a place of abode for human 


beings. "' Moreover, the court below considered and rejected the 


same contentions, saying: 


Plaintiff contended before the Board, as he 
does here, that Section 2101 of the Housing 
Regulations shows that they are to apply to 
slum or otherwise blighted property or to 
buildings and areas within the District which 
are deteriorating and are in the danger of 
becoming slum or otherwise blighted property. 
While plaintiff argues that his apartment house 
is neither a slum nor otherwise blighted, nor 
in danger of becoming 2 slum or otherwise 
blighted, he made no factual showing in support 
of such contention. But, in the opinion of the 
Court, even if such 2 showing had been made 
the Housing Regulations would nevertheless 
be reasonably applicable to plaintiff's apart- 
ment house because, as stated in Section 2101, 
the Commissioners promulgated the Regula- 
tions "for the purpose of preserving and 
promoting the public health, safety, welfare 
and morals" within the District of Columbia. 
This is 2 proper exercise of the police power 
and it is not unreasonable to determine that a 
4-inch steam pipe located only 5 feet 9 inches 
above the floor makes for an unsafe condition 
in a place of abode for human beings. 


CONCLUSION 


In view of all the foregoing, it is respectfully submitted 
that the court below committed no error in its judicial review of the 
administrative proceedings. Its judgment should, therefore, be 
affirmed. 


CHESTER H. GRAY, 
Corporation Counsel, D. C. 


MILTON D. KORMAN, 
Principal Assistant 
Corporation Counsel, D. C. 


HUBERT B. PAIR, 

Assistant Corporation 
Counsel, D. C. 
Attorneys for Appellee, 
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Washington 4, D. C. 


APPENDICES 


APPENDIX "A" 
STATUTES INVOLVED 


District of Columbia Code, 1961 Edition: 


Section 1-226. Regulations for protection of life, 
health, and property. 


The Commissioners of the District of 
Columbia are hereby authorized and empow- 
ered to make and enforce all such reasonable | 
and usual police regulations in addition to 
those already made under sections 1-224, 
1-225, as they may deem necessary for the 
protection of lives, limbs, health, comfort 
and quiet of all persons and the protection 
of all property within the District of Columbia. | 
(Feb. 26, 1892, 27 Stat. 394, Res. No. 4, 

§ 2.) 


Section 1-228. Building regulations. 


The Commissioners of the District of 
Columbia are authorized and directed to 
make and enforce such building regulations 
for the said District as they may deem ad- 
visable. 


Such rules and regulations made as above 
provided shall have the same force and effect 
within the District of Columbia as if enacted 
by Congress. (June 14, 1878, 20 Stat. 131, 
ch. 194, § 1 in part, $ 2.) 


Section 47-2328. Classification of buildings 
containing living quarters for licenses-- 
Fees--Buildings exempt trom license 


requirement. 
The Commissioners of the District of 


Columbia are authorized and empowered to 
classify, according to use, method of 


operation, and size, buildings containing 
living or lodging quarters of every descrip- 
tion to require licenses for the business 
operated in each such building as in their 
judgment requires inspection, supervision, 
or regulation by any municipal agency or 
agencies * * * Provided, however, That 
no license shall be required for single- 
family or two-family dwellings, nor for a 
rooming house offering accommodations for 
no more than four roomers. (July 1, 1902, 
32 Stat. 626, ch. 1352, § 7, par. 28; July 1, 
1932, '47 Stat. 555, ch. 366; July 22, 1947, 
61 Stat. 402, ch. 296, § 3.) 


Section 47-2345. Promulgation of regulations * * * 


(a) The Commissioners are further 
authorized and empowered to make any regula- 
tions that may be necessary in furtherance 
of the purpose of this chapter and to suspend 
or revoke any license issued hereunder when, 
in their judgment, such is deemed desirable 
in the’ interest of public decency or the pro- 
tection of lives, limbs, health, comfort, and 
quiet of the citizens of the District of Columbia, 
or for any other reason they may deem 
sufficient. 


(b) Notwithstanding any of the provisions 
of this chapter requiring an inspection as a 
prerequisite to the issuance of a license, the 
Commissioners are authorized to provide by 
regulation that any such inspection shall be 
made'either prior or subsequent to the issuance 
of a license, but any such license, whether 
issued prior or subsequent to a required inspec- 
tion, may be suspended or revoked for failure 
of the licensee to comply with the laws or 
regulations applicable to the licensed business, 
trade, profession, or calling. 


APPENDIX ''B"” 
REGULATIONS INVOLVED 
Housing Regulations of the District of Columbia: 
Section 2101--Purpose of Regulations. 


The Commissioners of the District of 
Columbia hereby find and declare that there 
exist residential buildings and areas within 
said District which are slums or are other- 
wise blighted, and that there are, in addition, 
other such buildings and areas within said 
District which are deteriorating and are in 
danger of becoming slums or otherwise blighted 
unless action is taken to prevent their further 
deterioration and decline. 


The Commissioners further find and declare 


that such unfortunate conditions are due, 
among other circumstances, to certain condi- | 
tions affecting such residential buildings and 
such areas, among them being the following: 
dilapidation, inadequate maintenance, over- | 
crowding, inadequate toilet facilities, inadequate 
bathing or washing facilities, inadequate 
heating, insufficient protection against fire 
hazards, inadequate lighting and ventilation, 
and other insanitary or unsafe conditions. 
| 

The Commissioners further find and declare 
that the aforesaid conditions, where they exist, 
and other conditions which contribute toor 
cause the deterioration of residential buildings | 
and areas, are deleterious to the health, safety, 
welfare and morals of the community andits | 
inhabitants. 


The Commissioners, accordingly, promul- 
gate these regulations for the purpose of pre- 
serving and promoting the public health, safety, 
welfare, and morals. 


Section 2102--Scope. 


The regulations contained in this Code shall 
apply to every premises or part thereof occupied, 
used, or held out for use as 2 place of abode 
for human beings. 


Section 2201--Habitable Roonis. 


Each room used for living or sleeping 
purposes, and, in dwelling units, each room 
used for the preparation or eating of meals, 
shall conform to the requirements of this 
Code * * *. 


Section 2205--Ceiling Height. 


* * * Al) habitable room area shall have a 
minimum clear head room of 6 feet 8 inches 
under'beams, pipes, ducts, or other construc- 
tion projections from the ceiling. Beams 
spaced closer than 4 feet, face-to-face, shall 
be considered as joists and shall have a 
minimum clear head room of not less than 7 
feet. 


Section 2301--Use and Occupancy. 
No owner, licensee, or tenant shall occupy 


or permit the occupancy of any habitation in 
violation of these regulations. 


Section 2702--Variances. 


Any owner * * * required to perform an act 
by this Code may be excused by the Director 
or Deputy Director of Licenses and Inspections 
or by the Board of Appeals and Review from 
the performance of such act, either in whole 
or in part, upon a finding * * * that the full 
performance of such act would result in 


exceptional or undue hardship by reason of 
excessive structural or mechanical difficulty 
or impracticability of bringing the premises 
affected into full compliance with the require- _ 
ments of this Code: Provided, That a variance | 
may be granted only where, and to the extent, | 
necessary to ameliorate such exceptional or 
undue hardship and only when compensating 
factors are present which give adequate pro- | 
tection to the public health, welfare, safety * * *, 
| 
Section 2703--Appeal and Hearing. 


Any owner * * * of any premises subject to | 
the provisions of these regulations who is 
adversely affected by a determination made 
under the authority of these regulations may | 
file an appeal in writing with the Board of 
Appeals and Review. Such appeal shall state 
the error alleged to be contained in any order, | 
requirement, decision, determination or 
refusal adversely affecting such owner, licensee 
or operator, and shall be filed within the peri 
specified in the notice of violation for compli- 
ance therewith but in no case more than 30 days 
after the date of service of such notice: 
Except, where a request for a variance has 
been submitted to the Director or Deputy 
Director of Licenses and Inspections in accord- 
ance with the provisions of section 2702 of 
this Code, such appeal shall be filed within 10 
days after the date of service of the notice of 
the final determination on such request for a 
variance. 


The Board of Appeals and Review shall 
provide the appellant with an opportunity for | 
a hearing * * * and, if the appellant so requests, 
shall in addition permit him to present oral 
argument before the Board itself. The 
decision of the Board of Appeals and Review 


sustaining, modifying, or vacating notices 
issued under the authority of these regula- 
tions shall be final. 


